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CURRENT TOPICS AND CASES. 

The year 1891 upon the whole dealt kindly with the 
members of the profession in this province. So few were 
the gaps made by death that the year contrasts very fa- 
vourably with some of those which our readers are able 
to recall. As regards the bench, with one notable excep- 
tion, there has been no change occasioned by death. In 
the Superior Court the only change was that involved in 
the resignation of Mr. Justice M. Doherty, and the appoint- 
ment of his son in his place. The Ohief Justice of this 
Court, whose judicial service counts more than a quarter 
of a century, still occupies his accustomed place, forming 
one of the most prominent and imi>ortant links of the pre- 
sent with the past. Our recollections of things legal in 
Montreal take us back over i^irty-two years, and at that 
time also the present Chief Justice was a prominent figure. 
He was then Crown Prosecutor, conducting the entire 
Crown business in both French and English. Mr. Justice 
Aylwin was on the bench. The late Judge Drummond, 
Edward Carter, B. Devlin, and Judge T. J. J. Loranger 
were usually of counsel for the defence. Without any dis- 
paragement of the counsel of the present day it may be 
said that the proceedings were then characterized by 
learning, dignity and decorum seldom equalled since. 
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In the Court of Queen's Bench, or the Oourt of Appeal 
as it is usually termed, the year 1891 has brought one of 
those considerable changes which seem to occur about 
every fifteen years. "We have witnessed three of them. 
First, we recall Chief Justice Lafontaine with Justices 
Aylwin, Duval and Meredith sitting on either hand. The 
late Mr. Justice Caron, another member of the Court, was 
then engaged on the Codification Commission. Later we 
had Chief Justice Duval with Aylwin for a time, and Ca- 
ron, Drummond, Badgley and Monk. The next principal 
group was composed of the late Chief Justice Dorion, with 
Justices Monk, Tessier, Ramsay and Sanborn. Justices 
Cross, Baby, Church and Boss6 entered at later stages, as 
vacancies occurred, and an increase was made in the num- 
ber of judges, from five to six. But in 1891 there came an 
extensive change. Chief Justice Dorion was removed by 
death. Mr. Justice Tessier retired after a lengthened ser- 
vice. Mr. Justice Church has also been obliged to retire 
owing to ill-health. The resignation of Mr. Justice Cross 
will probably occur soon. So that from the new year a 
new bench will practically be at work. 



Three of the judges of the Montreal district. Justices 
Jett6, Baby and Davidson, were withdrawn from the 
Courts in September last, for the purposes of a Royal 
Commission. The task was one which few judges would 
undertake without extreme reluctance. Only the consid- 
eration that they were performing an important public 
duty could overcome the repugnance to such work. It is 
therefore all the more to be regretted that the treatment 
accorded to these judges since the completionof their task 
is far from being an encouragement to their colleagues to 
assume similar duties. A certain amount of vituperation, 
in matters i>ertaining to politics, seems to be inevitable. 
It was so in England in the case of the Farnell Commis- 
sion, even with a president so greatly distinguished and 
esteemed as Lord Hannen. And after all, intelligent per- 
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sons have ceased to lend an ear to attacks of this sort. But 
the attacks are none the less unworthy, and it will not be 
long before their authors are ashamed of them. It should 
not be overlooked, however, that the counsel engaged be- 
fore the Commission, were very far from countenancing 
the charges formulated by the press. Mr. B6ique, Q. C, 
at the close of the proceedings, expressed himself as fol- 
lows : — 

" Before this last sitting rises I and my colleague, Mr. Amyot, 
consider it to be our duty to state publicly that from the fii*st to 
the last, in the conduct of this enquiry, your Honors have not 
ceased for one inslant to give a great example of justice. Many 
apprehended that on account of the political passions which an 
enquiry of this kind was calculated to excite, the Bench, of which 
your Honors are worthy representatives, might find its high re- 
putation for impartiality somewhat lessened ; but I am happy to 
say — and 1 know that in so doing I voice the general opinion — 
that, thanks to /our mode of procedure, all fears of this nature 
were quickly dissipated. In fact, you so acted throughout as to 
make everyone forget that the matter in dispute was political. 
But for all that the action of the Commission was none the less 
energetic, and it is admitted by all that it has brought out all 
the facts and circumstances entering into the scope of this en- 
quiry. On our side, we think we can take the credit of not having 
been an obstacle to a thorough enquiry. On the contrary, we fa- 
vored it as much as lay in our power. '' 

Mr. Amyot congratulated the Montreal Bar on- having 
sent such worthy representatives as Messrs. Beique, Q. C, 
and Hall, Q. C, and the proceedings were closed by Mr. 
Justice Davidson, in a few words which deserve to be 
recorded : — 

" I add but a word to express our high appreciation and grati- 
fication for the assistance afforded as by the learned and able 
counsel who have appeared before the Commission. We desire to 
express our thanks for the gratifying remarks with which they 
have ended their labors. We feel that we would be unworthy ex- 
ponents of that principle of our constitution which separates the 
judicial function from the wai-fare of parties, and that we would 
be unworthy of our position as British judges if we were not able 
to approach an enquiry of this character without prejudice, to 
conduct it without bias, and to determine it without favor. '' 
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A CONSTITUTIONAL QUESTION. 

A nnmber of opinions have been published recently 
concerning a question of great interest, viz., the interpre- 
tation of sections 85 and 86 of the B.N. A. Act. Section 86 
reads as follows : '' There shall be a session of the legisla- 
ture of Ontario and of that of Quebec once at least in every 
year, so that twelve months shall not intervene between 
the last sitting of the legislature in each province in one 
session and its first sitting in the next session. " The last 
session of the Quebec legislature came to an end Decem- 
ber 30, 1890. The legislature was convoked (though not 
for the dispatch of business) for the 29th December, 1891. 
But on the 22nd December the legislative assembly was 
dissolved, and a new election being necessary, the session 
was deferred until April 7, 1892. It is unfortunate, as re- 
gards the weight accorded to lawyers' opinions, that in 
matters political they almost invariably take the view 
which suits their party ; otherwise, we presume they 
would be suppressed altogether. But this fact gives them 
the air of having been manufactured to order, an<^ they 
have no more weight than an ordinary political statement. 
One opinion has been emitted, however, by a gentleman 
whom the London TimeSj a few days ago, described as the 
highest living authority, — we refer to Dr. Bourinot, Clerk 
of the House of Commons. This opinion deals so fairly 
with the merits of the question, in its purely legal aspect, 
that we insert it here as a useful and interesting prece- 
dent. 

" My consideration of the important and novel question involved 
in the disBolution of the Quebec legislature leads me to the con- 
clusion that the Crown, as represented by the lieutenant-Gover- 
nor, has a right to exercise it s constitutional prerogative of dis- 
solution at any moment under the law of the constitution. The 
85th and 86th sections of the B. N. A. Act, when read together, 
as they clearly must be, provide for a meeting of the legislature 
every year within the term of five years that the Quebec Assem- 
bly may last, subject to be dissolved by the lieutenant-Oovemor 
of the province any time within a year. Even were we to take 
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the 86th section by itself, which I do not think shonld be done, 
the prerogative right of the Crown to dissolve would, neverthe- 
less, still exist. The right of dissolving at any moment when it is 
believed the pablic interests demand it, cannot be taken away, 
any more than any other prerogative by implication, but only by 
express terms. In my opinion, however, this right is expressly 
acknowledged in the sections of the constitutional Act relating 
to the meeting and duration of the Assembly. In any case no le- 
gal or constitutional rights can be prejudicially affected so far as 
I can see at present, supposing the 86th section were imperative 
on the Crown — ^which, in my opinion, it is not — to call the legisla- 
ture within twelve months. The right of the Crown to dissolve at 
its discretion is one of its most important prerogatives, absolutely 
essential, under, our system of popular government, to give the 
people an opportunity of expressing their opinion on any great 
question at issue, and deciding at critical times between parties 
contending for the supremacy. It lies at the very basis of firee 
institutions. 

'' Dicey, the highest English authority on such questions, has 
truly said that the discretionary power of the Crown occasionally 
may be, and according to constitutional precedents sometimes 
ought to be, used to strip an existing representative assembly of 
its authori^. A dissolution is, in its essence, an appeal from the 
legal to the political sovereign — ^that is, to the electorate. A disso- 
lution is allowable, and in fact is necessary, whenever the wishes 
of the legislature are, or may fairly be presumed to be, different 
fVom the wishes of the people. The earliest possible opportunity 
should be given to the people to express their opinions when the 
iseues are vital and cannot be otherwise satisfactorily and defi- 
nitely decided. " 



SUPBEMB COUBT OF CANADA. 
Quebec.] 

Ck)BPORATION OF THE CoUNTT OF YsBGHiBES V. OoaPORATION OF 

THl YlLLAOE OF YaBBNMIS. 

Jurisdiction — Action to set aside a procis-verbal or by-law — Appeal — 
Hec. 24 (jg) and sec. 29 of the Supreme & Exchequer Courts Act. 

The Municipality of the County of Verch^res passed a by- 
law or proc^verbaly defining who were to be liable for the re- 
buiic&Qg and nuuntenanoe of a certain bridge. The Municipality 
of YarenneBy' by their action, prayed to have the by-law or proc^ 
verbal in question set aaideon the ground of certain irregularities. 
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On appeal to the Supreme Court/ 

Meld, that the case was not appealable and er sec. 29 or sec. 
24 ^'g" of the Supreme and Exchequer Courts Act, the appeal 
not being from a rule or order of a court quashing or refusing to 
quash a by-law of a municipal coi*poration. 

Appeal quashed with costs. 

Allan for appellant. 

Archambaulty Q.C., for respondent. 



Quebec] 

WiNEBXRO et vir v. Hakpson. 

Jurisdiction — Appeal — Future rights — Title to lands — Servitude — 

Supreme & Exchequer Courts Act, sec. 29 (b) 

By adjudgment of the Court of Queen's Bench for Lower 
Canada (Appeal side) the defendants in the action were con- 
demned to build and complete certain works and drains in a lane 
separating the defendants' and plaintiff's properties on the west 
side of Peel Street, Montreal, within a certain delay, and the court 
resei*ved the question of damages. On appeal to the Supreme 
Court of Canada, 

Held, that the case was not appealable. Gilbert v. Gilman 
(16 Can. S. C. E. 189) followed. 

The words '' title to lands " in subsec. '' h " sec. 29, Supreme 

and Exchequer Courts Act, are only applicable in a case where a 

title to the property or a right to the title are in question. 

Wheeler v. Black (14 Can, S. C. R. 242) referred to. 

Appeal quashed with costs. 
Bethune, Q.C., for motion. 

Bobertson, Q,G,^ contra. 



Quebec.] 
MoiB V. Corporation of the Village of Huntingdon et al. 

By-law — Appeal as to costs — Supreme & Exchequer Courts Actp sec. 24. 

Since the rendering of the judgment by the Court of Queen's 
Bench refusing to quash a by-law passed by the Corporation of 
the Village of Huntingdon, the by-la^ in question was repealed. 
On appeal to the Supreme Court of Canada, 

Meld, that the only matter in dispute between the parties 

being a mere question of costs, the appeal should be dismissed. 

Supreme and Exchequer Courts Act, sec. 24. 

Appeal dismissed with costs. 
J^. C, Smith, for motion. 

Mitchell, and D. C, Robertson, contra. 
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Nova Scotia.] 

Kino's Countt Eleotion. 

BOBDEN v. BeBTBAUX. 

Election petition — Preliminary objections — Service at domicile — B. S, 

C. ch. 9, sec, 10. 

Held, that leaving a copy of an eleotion petition and accom- 
panying documents at the residence of the respondent with on 
adalt member of his household during the five days after the pre* 
eentation of the same is a sufficient service under sec. 10 of the 
Dominion Controverted Elections Act, even though the papers 
served do not come into the possession or within the knowledge 
of the respondent. 

Appeal dismissed with costs. 

Boscoe for appellant. 
Boak for respondent. 



Manitoba.] 

LisQAB Election. 

Collins v. Boss. 

ElecHcn Petition — Preliminary objections — J^. S. C. ch, 9, «. 63 — 
EngUsh Qenergl rules — Manitoba — Copy of petition — B, 3, C, 
ch, 9, sec, 9 (K) — Description Q,nd occupation of petitioner, 

Heldf affirming the judgment of the Court below, that the 
judges of the Court in ]\fanitoba not having made rules for the 
practice and procedure in controverted elections, the English 
rules of Michaelmas Term, 1868, were in force ; R. S. C. ch. 9, 
sec. 63 ; and thiEit under rule 1 of said English rules, the petitioner^ 
when filing an election petition is bound to leave a copy with the 
clerk of the court, to be sent to the returning officer, and that his 
&ilure to do bo is the subject of a substantive preliminary objec- 
tion and fatal to the petition. ^ Strong & Gwynne J J. dissenting. 
2. Eeversing the judgment of the Court below, that the omis- 
sion to set out in the petition the residence, address and 
occupation of the petitioner is a mere objection to the form which 
can be remedied by amf>ndment, and therefore not fatal. 

Appeal dismissed with costs. 
Martin for appellant. 
2). McCarthyy Q,0.y for respondent. 
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P. E. Island.] 

Quun's County Election. 
Davisb and Welsh v. Hsnnsbst. 

Election Petition — Preliminary objections — Personal eerviee at 
0ttawar-8ecurittf—Beceipt—B. S. C, cK 9, sees. % A % wb- 
sees, (e) and (g) and sec, 10. 

In Prince Bdward Island two members are returned for the 
Blectoral District of Qaeen*s County. With an election petition 
against the return of the two sitting members, the petition- 
er deposited the sum of $2,000 with the deputy protho- 
notary of the Court, and in his notice of presentation of the 
petition and deposit of security he stated that he had 
given security to the amount of $1,000 for each respon- 
dent« '4n all two thousand dollars duly deposited with the 
prothonotary as required by statute." The receipt was signed 
by W. A. Weeks, the deputy prothonotary appointed by the 
Judges, and acknowledges the receipt of $2,000, without stating 
that $1,000 was deposited as security for each respondent. The 
petition was served personally on the respondents at Ottawa. 

Heldf 1. That pei^sonal service of an election petition at 
Ottawa, without an order of the court, is a good service under 
section 10 of the Controverted Elections Act. 

2. That there being at the time of the preseutation of the 
petition security for the amount of $1,000 for the costs of each 
respondent under the control of the court, the security given was 
sufficient. Sees. 8 and 9 subsec. " e *'. Ch. 9, R. S. C. 

3. That the payment of the money to the deputy protho- 
notary of the court at Charlottetown was a \ralid payment. Sec. 

9, subsec. (g) Ch. 9, R. S. C. 

Appeal dismissed with costs. 

Peters, Q. C, for appellants. 

W. A. Morson for respondent. 



Quebec.] 

Stanstbad Blxotion. 
EiDXB V. Snow. 

Election Appeal — Preliminary Objections — Status of petitioner — 

Onus probandu 

By preliminary objections to an election petition the respon- 
dent claimed that the petition should be dismissed inter aUa, 

" 14. Because the said petitioner had no right to vote at said 
election." 
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On the day fixed for proof and hearing of the preliminary 
objections the petitioner adduced no proof and the respondent 
declared that he had no evidence, and the preliminary objectionB 
were dlBmiBSed. On appeal to the Sapreme Court of Canada^ the 
counsel for appellant relied only on the 14th objection. 

Held, Per Sir W. J. Eitchie, C.J., and Taschweaa and Pattern 
son, JJ., that the onus was upon the petitioner to establiah his 
status, and that the appeal should be allowed and the eleetion 
petition dismissed. 

Per Strong, J., that the ontia probandi was upon the petitioiiery 
but in view of the established jurisprudence should be remitted to 
the court below to allow petitioner to establish his status as a 
voter. 

Fournier and Gwynne, JJ., centra^ were of opinion that the 
cnus probandi was on the respondent, following the Megantic 
Election case, 8 Can. S. C. R. 169. 

Appeal allowed with coats, and petition dismissed. 

Ot^ffrimiy Q. C, for appellant. 
White, Q. C, for respondent. 



Ontario^] 

Glsngarbt Eliotion. 
MoLennan v. Ghisholm. 

Eleciion petition — Beservice of— Order granting extension of time — 
Preliminary objections — R. 8. C. ch. 9, sec. 10 — Description of 
petitioner. 

When this petition was first served no copy of the deposit 
receipt was served with it, and the petitioner within the five days 
afl^r the day on which the petition had been presented applied to 
a Judge to extend the time for service so that he might cure the 
omission. An order extending the time, (subsequently afSj*med 
on appeal by the Court of Appeal for Ontario), was made, and the 
petition was re-served accordingly with all the other papers pre- 
scribed by the Statute. Before the order extending the time had 
been drawn up, the respondent had filed preliminary objections, 
and by leave contained in the order he filed further preliminary 
objections after the re-service. The new list of objections included 
those made in the first instance, and also an objection to the power 
or jurisdiction in the Court of Appeal or Judge thereof to extend 
the time for service of the petition beyond the five days prescribed 
by the Act. 
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Held, that the order wae a .perfectly valid and good order, 
and that the re-service made thereunder was a proper and regular 
service. R S. C, ch. 9, sec. 10. 

The petition in this case simply stated that it was the peti- 
tion of Angus Ghisholm of the township of Lochiel, in the County 
of Glengarry, without describing his occupation, and it was shown 
by affidavit that there are two or three other persons of that 
name on the voters' list for that township. 

Held, affirming the judgment of the Coui*t below, that the 
petition should not be dismissed for the want of a more particulai* 
description of the petitioner. 

Appeal dismissed with costs. 

D, McCarthy, Q.C., for appellant. 
S, Blake, Q.C, for respondent. 



CoNTBOVERTSD ElBOTIONS FOB THE BlIOTORAL DISTRICTS OF 

Princs County, P. E. I. (Perry and Yeo v. Cameron) ; 

SHBLBtRNE, N. S. (WhITE V. GrEENWOOD) J 

Annapolis, N. S. (Mills v. Ray) ; 
Lunenburg, N. S. (Kaulbagh v^ Bisenhauer) ; 
Antioonish, N. S. (Thompson v. MaoGillivray) ; 
Pictou, N. S. (Tupper v. McColl) ; 
Inverness, N. S. (McDonald v. Cameron). 

Suction Petitions — Preliminary objections— Service of petition — 
Security— B. S, C, ch. 9, sec. 10, and sec. 9 (c) and (^). 

In all these cases the appeals were from the decisions of the 
Courts below dismissing preliminary objections to the election 
petitions presented against the appellants. 

The questions raised on these appeals were also 1st. Whether 
a personal sei*vice on the respondent at Ottawa without or with 
an order of the Court at Halifax or at his domicile is a good 
service. 2nd. Whether the payment of the security required by 
sec. 9 (e) into the hands of a person who was discharging the 
duties of and acting ibr the prothonotary at Halifax, and a re- 
ceipt signed by said person in the prothonotary's name, sec. 9 (^) 
were valid. The Court, following the conclusion arrived at in the 
King's County (N.B.) & Queen's County (P. E. I.) Election cases. 
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held the service and payment of security were valid and a sub- 
stantial compliance with the requirements of the Statute. 

Appeals dismissed with costs. 

Prince County P. E. I. . 

Peters, Q. C, for appellants. 

Morson, for respondent. 

Annapolis, N. S. 

_ , ' -KT r^ McCarthy^ Q.C., da J. A, Ritchie, for 

JJunenburg, K. S. i n \ 

A tiff ' h N S I appellants. 

J>'i 1^ k Q^' T. Congdon for respondents. 

Inyei*nes8, N. S. 



Qntaria] 

Boss V. Barbt. 

Contract — Construction of railway — Standard of quality — Evidence. 

McC. and E. were the contractors for the construction of a 
part of the Grand Trunk Railway, and sublet the masonry work 
to B. & S. In a conversation between McC. and S, before B. & S. 
began their work, S. understood that the second class masonry in 
his contract was to be of the quality of that of the '^ Loop line", 
another part of the Grand Trunk Baiiway road, and prepared his 
matenals accordingly on receipt of a letter from McC instructing 
him to carry out his contract '' according to the plans and speci- 
fications furnished by the company's engineer". After a small 
portion of the masonry work had been done the sub-contractors 
were informed by the engineer in charge that the second class 
masonry required was of a quality that would increase the cost 
over 30 per cent, whereupon they refused to proceed until McC. 
who was present said to them, '^ go on and finish the work as you 
are told by the engineer, and you will be paid for it." They 
thereupon pulled down what was built and proceeded according 
to the directions of the engineer. When the work was nearly 
done McC. tried to withdraw his promise to pay the increased price, 
but i*enewed it on the sub-contractors threatening to stop. After 
completion of the work payment of the extra price was refused, 
and an action was brought therefor. 

ffeldy afi^ming the judgment of the Court of Appeal, that 
the conversation between McC. and S. prior to the commencement 
of the work, as detailed in the evidence, justified the sub-contrac- 
tors in believing that the standard of quality was to be that of 
the Loop line ; that the promise to pay the increased price was in 
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settlement of a bona fide diBpote, which waa a good consideration 
for such pi^omise ; and that B. and 8. were entitled to recover. 

Appeal dismissed with costs. 

Bain, Q. C, and Laidlaw, Q. 0., for appellants. 

0$ler, Q, (7., for respondents. 



Ontaria] 

Gband Trunk Rmlwat Co. v. Fitzgerald. 

Bailway Company — Cmstruetion cf line under charter — Money ad- 
vanced and control exercised by another company — Liability of 
loiter as to it — Tort-feasor. 
In an action hy P. against the 6. T. Ry. Company for damages 
caused by the building of an embankment along a line of rail- 
way which cut off access to the highway from F.'s land, the 
company contended that the said line of railway was built by and 
under the charter of another company : that there was no statute 
authorizing the G. T. R Company to build it, and its construction 
by them would be ultra vires ; and that even if the officers of the 
O. T. K. Company were also officials of the company constructing 
said line, and F. had sustained damage by its construction, the 
G. T. B. Compauy as a corporation could not be made liable 
therefor. On the trial the evidence showed that the G. T. B. 
Company had advanced the money to build the line; and its 
president and other directors owned nearly all the stock in the 
chartered company, and that the work was done under the control 
and direction of the G. T. R Company's engineers. 

JBeld, affirming the decision of the Court of Appeal, that the 
G. T. R Company were liable to F. as wrongdoers. 

Appeal dismissed with costs. 
FT. GasselSj Q. C, for appellants. 
Edwards for respondents. 



Manitoba.] 

Barrett v. The Citt of Winnipeg. 

Constitutional law — Constitution of Manitoba — 33 Vict, c, 3 (D.) — 
Act respecting education — Denominational rights — Sqparate schools. 

The Act by which the Province of Manitoba became a part 
of the Dominion of Canada, 33 V. c. 3 (D.), gave to the Province 
the exclusive right to legislate in respect to education with the 
following limitation : "• Provided that nothing in such law (a law 
relating to education) shall prejudicially affect any right or privi* 
lege with respect to denominational schools which any daaa of 
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persons has by law or practice in the Province at the Union." 
The words '^ or practice'' are an addition to, and the only devia- 
tion from the words of the like provision in the B. N. A. Act 
under which Ex parte Benaud (1 Pugs. 273) was decided in New 
Bi*answick. 

In 1871, after the said Union, an Act relating to schools was 
passed by the legislature of Manitoba, by which the control of 
educational matters was vested in a Boai*d consisting of an equal 
number of Protestants and Catholics. A Protestant and a 
Catholic superintendent of education was to be appointed, and 
Protestant and Catholic school districts established, the legisla- 
tive gitint for schools to be apportioned to each. This Act was 
amended from time to time, but the system it established con- 
tinued until 1890. 

By 53 Yict. c. 38, passed by the legislature in 1890, a system 
of public schools was established in the Province, the former 
system was abolished, the control of educational matters was 
vested in a Department of Education, consisting of a committee of 
the Executive Council, and all the schools were to be free and no 
religious exercises to be allowed except as authorized by the ad- 
visory boards to be established under the provisions of the Act. 
The ratepayers of the several municipalities were to be indiscrimi- 
nately taxed for the support of the public schools. 

A Catholic ratepayer of the City of Winnipeg moved to quash 
by-laws passed to impose a tax for school purposes, and in sup- 
port of his motion an affidavit of the Archbishop of St. Boniface 
was read, setting forth the position of the Roman Catholic Church 
with respect to education and the control it always exercised over 
the same, and showing that prior to the admission of Manitoba 
into the Union, Catholics had their own schools, partly supported 
by fees from parents and partly by the funds of the church. 

Held^ reversing the judgment of the Court of Queen's Bench, 
Manitoba, (7 Man. L. R. 273) that this Act 53 Vict. c. 38, pre- 
judicially affected the rights and privileges with respect to de- 
nominational schools which Roman Catholics had by practice in 
the Province at the Union, and was therefore ultra vires of the 
provincial legislature. Ex parte Benaud (1 Pugs. 273) dis- 
tinguished. 

Appeal allowed with costs. 

S. H, Blake, Q,G., and Ewart, Q.C., for appellant. 
Garmully, Q.G., and Martin for respondents. 
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COURT OF QUEEN^S BENCH— MONf SEAL* 
Architect-^Stibmission of Plans — Contract— -Damages. 

The plaintiff, an architect, in response to a public advertise- 
ment, offered plans in competition for a building about to be 
erected by the defendant, on being assured by the president of de- 
fendant's board that all the plans sent in would be submitted to 
disinterested experts before a choice was made. The plans were 
not submitted to experts, and thosejfinally adopted were submitted 
by an architect who was not a competitor within the terms of the 
public advertisement. 

Held: — ^That the plaintiff was not entitled to damages, it 
being admitted that the defendant was not bound to adopt the 
plans which might be recommended by the experts, and no 
partiality or bad faith in the selection being proved. — WaJJbankdc 
Protestant Hospital for the Insane, Lacoste, C.J., Baby, Boss^, 
Wurtele, JJ., Nov. 26, 1891. 



Physician'- Proof of services— C, C. 2260 ; 32 Vic, (Q), c. 32, s, 1 

—R, S. Q. 6851. 

Held: — That the oath of the physician or surgeon, which, 
under R S. Q. 5851, makes proof as to the nature and duration 
of the services, can only be rebutted by the clearest and most 
precise testimony ; which was not found by the Court in the 
present case, in which, by the evidence of doctors who had not 
seen the patient before or during the illness, and who did not 
speak positively, it was sought to reduce a physician's account, 
for treating a case of fracture of the collar bone, from $175 to 
$100. — Bourgeau dh Brodeur, Lacoste, C.J., Boss^, Blanchet, Wur- 
tele and Tait, J J,, Nov. 27, 1891. 



Criminal Procedure — Reserved Case — Amendment — Notice to prisoner 

to produce document — Verbal evidence. 

Held: — 1. That a Reserved Case will not be sent back to be 
amended by the judge who reserved it,' upon the mere allegation 
of the prisoner or his counsel that the facts are not accurately 
stated therein. 

2. That a prisoner is not entitled to complain of short notice 
to produce a document at his trial, where it is shown that the 
document in question was in the possession of a person under the 
control of the prisoner and his counsel on the day of the trial. 

* To appear in Montreal Law Reports, 7 Q.B. 
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3. That the prisoner having in the circumstances declined to 
prod ace the document, secondary evidence was admissible. — 
Begina v. Bourdeau, Lacoste, C. J., Bosse, Blanchet, Wurtele and 
Tait, JJ., Nov. 27, 1891. 

Unpaid Vendor— Privilege of— Opposition to sale of immovable seized 
—Art 657, a G, P,— Shareholder— Company, 
Held :— 1. The privilege of bailleur de fonds does pot give the 
unpaid vendor the right of opposing the seizure and sale of the im- 
movable subject to it. 

2. The unpaid vendor is not entitled to ask for the resiliation 
of the sale of an immovable unless there be a stipulation to that 
effect in the contract of sale. 

3. A shareholder of a company is not entitled to exercise the 
rights of the company in his own name, and cannot oppose the 
sale of an immovable belonging to the company. 

4. A promise of retrocession by the majority of the share- 
holders of a company is null, the company alone having the 
power to make such an figveement—McNaughton <& Exchange 
National Bank, Lacoste, C.J., Baby, Boss^, Wurtele, JJ., Nov 
27, 1891. ' ' " • 

Injunction— To prevent encroachment— Boundaries not determined— 

Bomage, 
Held:— Thfit the remedy by writ of injunction does not lie 
where another adequate remedy exists ; and so, in the case of a 
dispute between adjoining proprietors (yf mining lands, where an 
encroachment is complained of, and it appears that the limits of 
the respective properties have not been legally determined by a 
bomage, an injunction will not lie to prevent the alleged en- 
croachment, the proper remedy being an action en bornage.— 
Anglo^Oontinental Guano Works dh Emerald Phosphate Co., Lacoste, 
C.J., Baby, Boss^, Wurtele, JJ., Nov. 26, 1891. 

ONTARIO DECISIONS. 
Railway company— Horses killed— 63 Vict, (Z).) c, 28, s. 2. 
Three horses got upon the defendants* line of railway from 
adjoining premises, where they had no right to be, and were 
killed. In an action of damages for their loss, 

Held, following Davis v. Canadian Pacific R. Co,, 12 A. R 
724, that the words "under the circumstances it might pro- 
perly be" in 63 Vict. (D.) c. 28, s. 2, mean " it might lawfully 
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be" ; and that as th« horses were not on the adjoining premisea 
with the consent of the owner or oocnpant, they were not ** law- 
fally" there. 

Held, also, that although the owner did not object to their 
being there, still as there was no by-law of the monicipality per- 
mitting them to run at large, they con Id not be held to have 
been properly there ; and the action was dismissed with costs. — 
JDuncan v. Canadian Pacific R, Co., MacMahon, J., Chancery 
Division, Toronto, Aug. 15, 1891. 
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INSOLVENT NOTICES ETC 

Quebec Official Gazette, Dec. 26 dk Jan. 2. 
Judicial Abandonments. 

I>nBno & Co.(Mane Bose Emilia Gdlinas), Drummondville, Dec. 19. 
FoRKST,' GrBOBQS, parish of fionaventure, Dec, 16. 
Gauvbibau & Co., cement manufacturers, Quebec, Dec. 23. 
Cro&DOU & Howii, traders, fieebe Plain, Dec. 21. 
Lanqlois, Josxph, trader, St. Seholastique, Dec. 18. 
MoaaisB, Dblvboohio, Capelton, township of Ascot, Dec. 15. 
TouoHKTTS^ Joseph alias Zozime, St. Paul d'Abbotsfoid, Dec. 24. 
YAMAirnAiONB dit Gadbois, Andbb, St. Ephrem d'Upton, Dec. 28. 

Curators Appointed. 

BiLopEAU & GoDBOUT, Qucbec. — H. A. Bedard, Quebec, cui-ator, 
Dec. 21. 

BoAy Andbxw. — J. M. M. Duff, Montreal, curator, Dec. 29. 

BoiviN, Gboegbs, shoedealer, Quebec. — N, Matte, Quebec,curator, 
Dec. 24. 

CsAifPOUX, JosBPH, Joliette. — D. Seath and A. Turcotte, Mon- 
treal, joint curator, Dec. 28. 

GAQNt, ONteiME, Sorel. — Kent & Turcotte, Montreal, joint curar 
tor, Dec. 15. 

Lanolois, Joseph, Ste. Seholastique. — D. Seath, Montreal, cura- 
tor, Dec. 29. 

LoiSEAU, J. E. A. — Bilodeau & Benaud, Montreal, joint cura- 
tor, Dec. 29. 

Mabtin, Aethue J.--.Bilodeau & Benaud, Monti*eal, joint cura- 
tor, Dec. 29. 

MoEEiEB, Dblvboohio. — Boyer & Burrage, Sherbrooke, joint 
curator, Dec. 29. 

PoETELANOE & Co., ViOTOB. — G. H, Bm*i*oughs, Quebec, curator, 
Dec. 28. 

YiNEBBBO, J. Lyon, Sherbrooke. — ^Kent & Turcotte, Mon* 
treal, joint curator, Dec. 29. 
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CURRENT TOPICS AND CASES, 

Mr. Justice Ohurch, whose resignation has been caused 
by ill-health, was appointed a judge of the Court of 
Queen's Bench just five years ago, to fill the place of the 
late Mr. Justice Ramsay. His term of office, brief as it 
has been, was greatly encroached upon by ill-health, 
^fter several interruptions of work caused by sickness, 
the learned judge was attacked two years ago by the 
prevailing influenza, and although he was able for a 
short time to resume his duties, the efibrt apparently 
proved too much for him. It is to be regretted that 
what bid fair to be a useful and satisfactory judicial 
career has been brought prematurely to an end. 



Mr. Justice Church's successor is Mr. Robert Newton 
Hall, Q. C, of Sherbrooke. Mr. Hall was admitted to the 
bar in 1861. The firm of which he was the head, has 
long occupied a leading position at Sherbrooke. Mr. 
Hall himself has not api)eared much in Court in recent 
years, but he is known in parliamentary and legal circles 
as an advocate of unusual ability, and there is reason to 
expect that he will win favor as a judge. Sherbrooke, 
it may be remarked, some years ago contributed a very 
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able member to the Oourt of Appeal in Judge Sanborn, 
whose decease was a great loss to the bench. 




The January term of the Oourt of Appeal at Montreal 
opened with 118 cases on the printed list. This is appar- 
ently an increase of 82 cases over the January list of last 
year, when there were 86 cases inscribed. It is to be 
observed, however, that the change in procedure, effected 
by 54 Yict. c. 48, has led to the appearance of a good 
many cases on the paper which would not have been 
placed on it so soon under the old system. The list is 
formidable enough, and the fact that it still contains a 
few cases which are to be found on the list for January, 
1891, shows the extent of the arrears. It is a curious 
fact, in the face of this long calendar, that the Oourt was 
obliged to adjourn on the 15th instant without hearing a 
single case, for the reason that there was not one in which 
the parties were prepared to go on. Of course, this 
happened because there was something which neces- 
sitated the postponement of the first case or two, and 
those who were lower down were not on hand to step 
into the vacant place. The same thing occurs constantly 
in every court in the world. A special term of the Oourt 
is to be held at Montreal, beginning Feb. 17. 



SUPEEMB COUET OF CANADA. 

Manitoba.] 

Lynch v. North West Canada Land Co. 
Municipality of South Duffsbin v. Mordbn. 

GiBBINS v. Bi^BBBB. 

Constitutional lauo — B, N. A. Act, sec. dl-^Interest— Legislative 
cmhority over^Mmicipal Act— Taxation — Additional raiefor 
nonrpayment. 

The Municipal Act of Manitoba (1886) sec. 626, as 
amended by 49 Vict. c. 52, provides that "in cities and towns all 
parties paying taxes to the treasurer or collector before the 1st 
day of December, and in rural muncipalities before the 3l8t day 
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of December, in the year they are levied, shall be entitled to a 
reduction of 10 per cent on the same, and all taxes remaining 
dne and unpaid on the 1st or Slst day of December (as the case 
may be), shall be payable at par antil the Ist day of March 
following, at which time a list of all the taxes remaining nnpaid 
and dne shall be prepared by the Treasurer or Collector (as the 
case may be), and the sum of 10 per cent, on the original amount 
shall be added on all taxes then remaining unpaid.'' 

Held, reversing the judgment of the Court below, Gwynne, 
J., dissenting, that the addition of 10 per cent, on taxes unpaid 
on March Ist is only an additional rate or tax imposed as a pen- 
alty for default, and is not " interest" within the meaning of sec. 
91 of the B. N. A. Act, and so within the exclusive legislative 
authority of the Dominion Parliament. Boss v. Torrance (2 Leg. 
News, 186) overruled. 

Appeal allowed with costs. 

South Duffsren v. Mouden. 

Martin, Attorney General, for appellants. 

JdcTavish, Q,G., for respondent. 

Ltnoh v. North West Lajbyd Co. 

Kennedy, Q,G.^ for appellant. 

Bohinsm, Q.O,, and Tupper, Q.O.y for respondents. 

GiBBiNS Y. Barber. 
Tapper, Q.O., for respondent. 



Ontaria] 

Brantford, Waterloo & Lake Erie St. Co. v. Huffbian. 

Contract — Tender for — Acceptance — Bond — Condition of — Con- 
sideration, 

H., in response to advertisement therefor, tendered for a con- 
tract to build a line of railway, and his tender was accepted by 
the board of directors of the railway company subject to his 
furnishing satisfactory sureties for the performance of the work 
and depositing in the Bank of Montreal a sum equal to 5 per cent. 
of the amount of his tender. H. subsequently executed a bond in 
favour of the Bailway company, which, after reciting the fact of 
the tender and acceptance, contained the condition that if within 
four days of the date of execution H. should furnish the said 
sureties and deposit the said amount the bond should be void. 
These conditions were not caiTiod out and the contract was even- 
tually given to another person. In an action against H. on the 
bond, 
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Seldj affirmiDg the decision of the Court of Appeal (18 Ont. 
App. B. 415), that do contract having been entered into porsnant 
to the tender and acceptance, the bond was only an agreement for 
which there was no consideration, and H. was not liable on it. 

Appeal dismissed with costs. 

Lash, Q.G., and Wilson, Q.C., for appellants. 

Osier, Q.O., and Harley for respondent. 



Ontario.] 



Howard v. O'Donohub. 



Statute of Limitations — Possession — Caretaker — Acts of ownership, 

F. H. was the acting owner of certain real estate for some 
years prior to 1865, and O. was in possession under him as care- 
taker. In 1865, in a suit between F. H. and other members of 
his family, a decree was made declaring F. H. to hold as trustee 
for, and to convey certain proportions of the property to', the 
other members. O. continued in possession after this decree, and 
took proceedings at different times against trespassers and others, 
but always represented that he did so by authority from F. H., 
and he did no act as asserting ownership in himself until 1884, 
when he fenced a portion of the land. In an action against O. 
to recover possession of the land. 

Held, reversing thejudgment of the Court of Appeal (18 Ont. 
App. R. 529), that the effect of the decree in 1865 was not to 
alter the relations between F. H. and O. ; that O. having once 
entered as caretaker, and having never disclaimed that he held 
as such for the necessaiy period to gain a title by possession, 
his possession continued to be that of a caretaker and he could 
not retain possession of the land against the true owners. Byan 
V. Byan (5 Can. S. C. R. 387) followed. 

Appeal allowed with costs. 

McCarthy, Q,C., and MacMurchy for appellants. 

Reeve, Q.C, for respondent. 



Ontaria] 



O'DoNOHOB V. Bbatty. 



Solicitor — Bill of costs — Proceedings before taxing officer — Evidence 

of settlement^ Appeal, 

The executors of an estate took proceedings to obtain from a 
solicitor of the testator an account and payment of monies in his 
hands due the estate. A reference was made to a taxing ofBcer 
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to tax the bills of costs produced by the Holicitor, and in doing so 
the officer, subject to protest by the solicitor, took evidence of an 
alleged settlement between the executora and the solicitor, by 
which a fixed amount was to be paid the latter in full of all 
claims. The officer having reported a considerable amount due 
from the solicitor to the estate the solicitor appealed, urging that 
the order Qf reference did not authorise the officer to do more 
than tax the bills, and in doing so, as they had been rendered 
more than a year before the proceedings commenced, they 
should be taxed at the amount represented on their face. The 
officer's report was affirmed by the Divisional Court and the 
Court of Appeah 

Held, affirming the decision of the Court of Appeal, that the 
taxing officer not only could but was bound to proceed as he did, 
and the appeal should be dismissed. 

Quoere : As the matter in question relates only to the prac- 
tice and procedure of the High Court of Justice in Ontario, and 
the conduct of one of its officers in carrying out an order of the 
court, is it a proper subject of appeal to the Supreme Court of 
Canada ? 

Appeal dismissed with costs. 

0*D(mo7u>e appellant in person. 

McCarthy, Q.C, for respondent. 



Ontario.] 

BioKFOBD y. Hawkins. 

Appeal — Q^e8tion8 of fact — Interference with decision of trial judge. 

In an action for payment of services alleged to be performed 
by H., on a retainer by B.,^to procure a subsidy from Parliament 
and bonuses from Municipalities of Sarnia and Sombra in aid of 
a railway projected by B., the giving of which retainer B. denied. 

Held, that the question for decision being entirely one of fact, 
the decision of the trial Judge, who saw and heard the witnesses, 
in favour of H., confirmed as it was by the Court of Appeal, 
should not be interfered with by the Supreme Court. 

Appeal dismissed with costs. 
Lash, Q. 0., for appellant. 

McCarthy, Q. C, and Wilson, Q. C, for respondent. 
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CIRCUIT COTTRT— DISTRICT OP ST. FRANCIS. 

SHisBROon, Dec. 23, 1891. 
Before Tait, J. 
Shibb&ookx Gks & Watck Co., appellant, Rod Cobpobation of 
THE CiTT or Shkkbbooex, respondent 
Imjnovable — Gas and water pipes. 
Hild: — That pipes and maint laid throughout the streets of a city by 
a gas and water company, under the authority of an Act of the 
legislature, for the purpose of supplying gat and water to the in- 
habitants of the city, form part cf the realty of the company and 
are taxable as real estate. 
Tait, J. — This is an appeal from a decision of the manicipa! 
coanoil of the city of bherbrooke, homologating the valuation 
roll of said cily for the present year, in which, in parsoance of 
two resolutions parsed by the said council previous to such homo- 
logation, the valuations prevloosly plaoed on two parcels of land 
belonging to appellants, one known as part of official lot 1239 in 
the booth ward, and the other as part of official lot 671 of the 
.^orth ward of said city, were increased fVom f 6,000 and ^8,000 to 
t36,000 and t78,000 respectively. The Gas works of appellants 
are erect«d on the first mentioned lot and the Water works on 
the other, l he resolutions show, and it is admitted, that the 
$30,000 increase represents the value of the gas mains and pipes, 
while the increase of $70,000 represents the value put upon the 
water mains and pipes running through the streets of the city. 
The pretention of the appellants is that the gas mains and pipes 
are not placed upon lot 1239, nor the water mains and pipes 
upon lot 671 ; that they form ng part of these respective lots, but 
have been placed throughout the streets of the city by the special 
permission and authority of the LegisUture of this province for 
the purpose of supplying gas and water to the inhabitanta of the 
city, and that they form no part of the real estate of the city, 
and are not taxable property. It is also said that the council 
arbitrarily valued these mains and pipes without any notice to 
the appellants, and without any action ever having been taken by 
the council or by the valuators to ascertain the value thereof. 

The respondents deny the truth of the allegations set forth in 
the moyens of appeal, and, further, say that the gas mains and 
pipes and water mains and pipes which run through said streets, 
respectively attached to the gas and water works of appellants, 
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are tazaUe property, and are part and portion of the machinery 
connected with the working of said works, and form part and 
portion of the realty. 

The groands of objection to the increased valuation, based npon 
want of notice to appellants and failure of respondents or their 
valuators to ascertain the value of the mains aud pipes, cannot, I 
think, be sustained. The public notice required by law was 
given on the 7th of August, 1891, of the deposit of the roll, and 
that the council would proceed on the 24th August to the exami- 
nation and revision thereof On that day a petition was present- 
ed by certain ratepayers, asking that the valuation of the pro- 
pei*ty of the appellants be increased at least $100,000. Meetings 
were held on the 26th and 28tb, and on the latter occasion the 
valuators made a report referring to the value of the appellants' 
mains and pipes laid in the streets. Another meeting was held 
on the 31st, and then on the 4th September the resolutions 
objected to were passed and the roll was declared established and 
promulgated. Although this petition to increase appellants' 
valuation was before the council, as well as this report of valua- 
tion, no one appeared to represent the company. Mr. GrifBith, 
secretary-treasurer of the city, says he verbally notified the ap- 
pellants* secretaiy-treasurer on the 4th that the matter was 
coming up before the council that evening. This informal notice 
was going beyond the actual requirements of the law. It is per- 
haps true that in a matter of so much importance the council 
might perhaps have gone beyond this, and have sent in a more 
formal notice of the presentation of the petition and of the inten- 
tion of the council to consider it, but I cannot say there was any 
legal obligation upon them to do so. 

In arriving at the valuation of the mains and pipes the valua- 
tors and council appear to have been guided, to a considerable 
extent, by a report made in 1884 by Mr. l.esage, supei-intendent 
of the Montreal water works, upon the value of the appellants' 
water and gas works at that time. Of course, as this valuation 
had been made so many years ago, it only served as a basis or 
starting point for the present valuation. The valuators using it 
for that purpose and having certain other information, and ex- 
ercising their own judgment, arrived at the conclusion that $150,- 
000 would be a low valuation for appellants' property and plant. 
'J he council, however, put the whole valuation at 9114,000 — 
$36,000 upon the gas property and $78,000 upon the water pro- 
perty. I did not hear any evidence that would justify me in 
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saying that these valuations were made in bad faith or that they 
are erroneoas, and I think they mast be considered correct. 

I therefore proceed to the consideration of the main question, 
whether the gas and water mains and pipes are taxable at all. 
This question has been argued with great ability by the learned 
counsel, and at fii-st sight appeared to me to be one of considerable 
difficulty. The city is authorised by its charter (section 30) to 
levy taxes on all lands, city lots and parts of city lots, whether 
there be buildings erected thereon or not, with all buildings and 
erections thereon, a sum not exceeding two cents on the dollar 
on their whole value, as entered on the assessment roll of said 
city. By section 48 the provisions of the municipal code, when 
not inconsistent with the act of incorporation, apply to the city 
corporation, and whenever the latter is silent all the provisions 
of the code apply and are the law in relation to all municipal 
matters in said city. Article 719 of the code enacts that the 
actual value of the taxable real estate includes the value of all 
buildings, factories or machine shops erected thereon, and of any 
improvements which have been made thereto, save in so far as is 
set forth in the two following articles which refer to railway 
companies. This does not appear to me to add much to the words 
of the charter, which permits the levying of taxes on lands and 
all buildings and erections thereon. A\\ property is either move- 
able or immoveable. The tax in question purports to be laid 
upon immoveables, the value of the gas and water mains and 
pipes having been included in the value of the lands and build- 
ings. The question now to be decided is whether they really are 
part thereof, and liable to taxation as immovables. Art. 375 to 
382 C. C, inclusive, deal with immoveables. We are told there 
are four kinds of immoveable property, and examples are given 
which ai*e necessarily incomplete. These mains and pipes must 
be either immoveable by nature or by destination. Land and 
buildings and certain other things are mentioned as immoveable 
by their nature in articles 376, 377 and 378. Then art. 379 says : 
*^ Moveable things, which a proprietor has placed on his real pro- 
** perty for a permanency, or which he has incorporated therewith, 
" ai*e immoveable by their destination so long as they remain 
^' there. Thus within these restrictions, the following and like 
** objects are immoveable" : Then follows a list, but of course it 
is not limitative. This is clear from the language of the article 
and the report of the commission who formally declare the 
enumeration incomplete, and all the commentators on the cor- 
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responding article of the Code Napoleon so speak of that article. 
The principles embodied in these articles extend, in their practi- 
cal application, much farther than one would imagine by casually 
reading them. A few citations from some of the leading authors 
will show this. Aubry k Bau, speaking of the immoveables by 
nature, says ^* Toutofois, comme la propri^t^ du sol emporte celle 
" du dessus et du dessous, la loi range dans la classe des immeubles 
'* par nature, en les opposant aux immeubles par destination, 
" tous les objets unis ou incorpor^s au sol. Tels sont les Mifices 
<* ^lev^ au-desojos du sol, ainsi que les constructions fkites au- 
^' dessous, et taut ce qui en forme partie intSgrante.** While De- 
molombe (vol. 9, No. 103), speaking of what is comprised in the 
woj*d " b&timents," used in art. 518, C. N., corresponding with the 
word '* buildings" in our article 376, says : *' II faut comprendre, 
'' sous cette denomination de bdtiments, employee par Tarticle 518, 
" toutes constructions, tous travaux ou ouvrages quelconquos, 
'' superficiaires ou soulerrains, quelles qu'en soient la mati^re, la 
'* forme etla destination, dto que ces ouvrages sont incorpor^s 
" dans le sol, et en constituent une parte int^grante." Then 
again at No. 196 he says : " Parmi lea ^l^ments, en effet, qui 
*^ composent le bdtimentj 11 en est deux sortes: Les uns, qui sont 
" ses ^Idments intrins^ques, essentiels, constitutifs ; ceux-ll^ ils 
'' sont immeubles par leur nature, jkit^ (^(fiiim, c'est le b&timent 
'* lui-m§me. Lee autres, qui ne forment pas une partie aussi es- 
'' sentiellement int^grante du corps m6me de I'^ifice, nan pare 
'' cecUumj mais qui sont n^anmoins plac^ Ik comme des d^pen- 
" dances k perp^tuelle demeure de T^ifice, propter csdeSy perpetm 
'^ usus causa,'* 

Then as to immoveables by destination, Aubry & Bau define 
them as '4es objets mobiliers que la loi repute immeubles k 
" raison de Tusage auquel ils ont 6t6 affects par le propri^taire 
*' d'un fends de terre ou d'un bdtiment, dont ils ne font cependant 
"pas partie int^grante.'' Prudhon (vol. 1, No. 102) as "les 
choses qui, quoique mobili^res en elles-memes, prennent civile- 
ment la quality d'immeubles, en tant, qu'elles sont considdr^es, 
dans le droit, comme acceesoires des fonds de terre ou des b&timens 
auxquels elles ont ^t^ attach^es, ou au service desquels elles se 
trouvent affect^s par le propri^tau*e." , 

Mr. Demolombe (vol. 9, No. 200) says : — " Les immeubles, en 
'' effet, tout seuls, et si j'osais dire taut nu$, ne pourraient ^videm- 
" ment pas nous rendre lee services que nous leur demandons, 
" dans la soci^td oil nous vivons, dans I'^tat de nos moeurs et de 
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^' n06 habitudes agriooles, oommeroiales et indiiBtrielleB. H fimt 
" done les garnir, lee revdtir de certains objets mobiliers qai sont 
'^ indispensables pour que leur destination s'aooampliase; poor 
*' que ce sol prodaise des r^coltes, pour que cette osine foneti- 
" onne, pour que cette maison soit habitable ; et ii est en coos^ 
" quence tr^s rationnei de considdrer ces objets n^obiliers com- 
*' mesdesaccessoiresderimmeuble^ puisque, en e£fet, Timmeuble^ 
^* sans evLX, so trouverait tout k fait incomplet et insufflsant, et 
** qu'il ne pouvait pas remplir la fonction qui lui est assign^ 
" dans Tordre de nos besoins/' And in No. 258 he says : 

'^ Ce qui concerne cette immobilisation industrielle pent se r6- 
'' sumer en doux propositions : 1. II faut qu'il existe un bien 
" immeuble par sa nature, qui soit le si^ge ou plut6t le principal 
« moyen et Tinstrument essentiel de Tindustrie ; 2. Lorsque cette 
^' premiere condition se rencontre, il faut, pour que des meubles 
<< y deviennentimmeubles par destination, que ces meubles soiont 
^^ les agents directs et n^cessaires de Texploitation de Timmeuble 
'* lni-m6me." In another place at No. 260 he calls the immove- 
ables by destination the muscles and arms of the fands itself. 

With regard to immoveables by nature it has been decided in 
France that buildings erected on land forming part of the public 
domain under permission of the Government, are immovable, 
even though this permission is revocable, and can be hypothecat- 
ed and seized as such, subject to the condition resolutoire in the 
event of the permission being revoked. (Gilbert, art. 618, No. 
15.) Also that a railway established by the owner of a quai*ry 
for the working thereof, part on his own land and part on land 
leased by him for that purpose, is immoveable by nature even as 
to the latter part, and is all comprised, as a whole, in the seizure 
of the quarry, (idem, No. 19), and that a boat exclusively intended 
for the use(au passage) of the inmates of a house situated on the 
bank of a river is immoveable by destination (9 Dem. No. 318), 
and also *^ que les rondel les on tonnes destinies k transporter les 
*^ blares chez les consommateurs ^talent dans Tarrondissement de 
" Lille, des ustensilesndcessaires au service et k I'exploitation des 
*^ brasseries et comme tels au nombre des objets mobiliers que 
*^ Tart. 524 C. Civ. declare immeubles par destination," (Cassation, 
Sirey 1817 — 1 — 359). To distinguish what is immovable by 
nature from what is immovable by destination is sometimes a 
task of difficulty. As an example of this I may refer to art. 523 
of the Code Napoleon. It is as follows : ^^ Les tuyaux servant k 
"• la conduite des eaux dans une maison ou autre heritage, soot 
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'^ immeublee et fontpartie du foods auqael ils soDt attadi^." The 
authors are divided as to whether these pipes should be regarded 
as immovable by nature or by destination (5, Dem. No. 149). 
Oar oodifiers did not frame a special article corresponding with 
art. 523 G.N. I should conclude that they must have considered 
that these pipes would fall under the general principles laid down 
in the articles they have given us respecting immoveables, and 
that a special ai-ticle was therefore unnecessary. Mr. Laurent 
(vol. 5, No. 409) is one of the authors who profess the opinion 
that these pipes are immoveable by nature, and for the reason 
that they are an accessory of the building just as much as the 
doors and windows. He gives us the explanation respecting this 
article, made by the speaker for the government at its inti-oduc- 
tion, as follows : ^' II est des objets immeubles par leur nature, 
^' comme lee fonds de terre, les b&timons. On ne peat pas se 
'' m^prendre sur leur quality, elle est sensible. On ne peut pas 
^' d'avantage m^connaitre la quality d'immeubles dans les usines 
'^ qui font partie d'un b&timent, dans les tuyaux qui y conduisent 
'^ des eaux et dans d'autres objets de la meme espdce qui s'tmfenti- 
^^ fimt Ckvec rimmeuble et ne font qu'un seul tout avec lui." 

Mr. Brown referred me to the commentary of Mr. Prudhon 
(vol. 1, No. 141), when commenting on art. 523, C. N., 
above cited, and especially on the words '*auquel ils sont attaches/' 
he says : — '' C'est ik dire dans lequel ou pour le service duquel ils 
'* conduisent les eaux ; et ci cette conduite a lieu d travers un 
^' heritage itranger, ceux des tuyaux qui reposent sur cet heritage 
^*Jont egalement partie de Vimmeuble dans lequel les eaux sont diri- 
" g^eSy parce que la servitude avec ses accessoires appartient au fonds 
^* paw Vusage duquel elle est constitueeJ* 

The principle here laid down is that pipes which conduct water 
into a house, over the land of another, by right of a servitude, are 
immovable even where they cross such laud, and form part of 
the immovable to which they caiTy the water. 

Mr. White suggested that this citation from Prudhon did not 
apply, because it did not refer to a commercial corporation lay- 
ing pipes in the public streets under permission granted by a 
special act of the Legislature. I am unable to agree with that 
view. By their act of incorporation the appellants were granted 
the right to supply water and gas to the inhabitants of the city 
of Sherbrooke and neighboring municipalities, and were authorized 
to open the streets and use them to lay therein their mains and 
pipes to conduct the water and gas to the consumers within the 
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limits mentioned in the act, and to pass over the property of 
some proprietors in order to lay their pipes to the property of 
others, and to break ap and uplift all passages common to neigh- 
bouring proprietors or tenants and to dig trenches therein for the 
purpose of laying down pipes, with power to lift and repair them, 
and in fact a servitude has been created in their favor over all 
property belonging to the city and others required by 
them tON lay mains and pipes and to keep them in 
repair. No person can interfere with this right It 
is, of course, indisputable that these pipes are absolutely neces- 
sary to enable the appellants to carry out the object of their 
incorporation. Fi*om my examination of the articles of the code 
and of the commentatoins, I am led to the conclusion that the 
mains and pipes in question are immovables, and apart from the 
opinion of the authors, common sense seems to tell us that these 
mains and pipes are but the limbs of the body and a part of it. 
I do not know that it is necessary that I should decide whether 
they are immovables by nature as being an integral part of the 
fondSy or immovables by destination as being accessory to the 
fonds, incorporated with it, and essentially necessary to the 
operation of the works (Jonds) to which they are attached and 
affectees by the proprietors. I have not overlooked Mr. White's 
argument, drawn from the woitling of Ai*t. 379 C. C, that these 
mains and pipes cannot be immovable by destination because 
they are not placed by the appellants on their own land. It is 
true that the appellants are not proprietors of the streets, but 
they have real rights therein ; they have been given the domame 
utile thereof, and are practically proprietors for all the purposes 
of carrying out the objects of their incorporation. The view I 
take that these mains and pipes are immovables is sustained by 
judgments both in this province and in France. I have found an 
arret of the Court of Appeal in France reported in Dalloz' Juris- 
prudence G^n^rale, 1887, part 2, p. 81. Certain gas works 
\u$ine a gaz) were seized by a creditor, who asked to have them 
sold with all their dependencies as well as the immovables by 
destination forming part of the '' usine.'' t his demand was 
contested by the syndic of the estate. The holding was that the 
pipes laid under the public streets to conduct the gas to the 
consumera, formed part of the immovables as much as the ugine 
itself and the gasometer; that detached* from the works they 
would have no value ; that the pipes with the gas retorts and 
gasometer formed one apparatus, which could be worked only 
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upon condition that there was no separation. This arrSt has so 
important a bearing upon the point at issue here that I will read 
it in full : 

'* En ce qui concerne I'usine k gaz :*-Attendu que Roquen- 
coarty qui a saisi Tusine k gas, a demands, en premiere instance 
que cette usine fut vendue avec toutes ses d^pendancea ainsi que les 
immeubles par destination en faisant partie ; que cette demande 
a ^t^ conteet^e par le syndic Depret; que le tribunaUa status sur 
la contestation ; qu'il ne s*agit done pas, comme le pretend 
Depret, d'une demande nouvelle port^ pour la premiere fois 
devant la oour. 

" Attendu que les conduites destines a amener le gaz en dehors 
de TuBine sous les voies publiques et privies des communes de 
Ooboarg, Dives, et Beauzevol-Houlgate, constituent des im- 
meubles comme Tusineli gaz elle-mlme et le gazom^tre qui en de- 
pend; que d^tach^es de I'usine elles n'auraient aucune valeur; Que 
ces conduites ferment avec les cornaes, et le gazomdtre un seal 
appareil, qui ne pent fonctionner, qu' k la condition de n'avoir 
auoune solution de continuity ; qu'il y a lieu d'appllquer k ces 
conduites, par analogic, Tart. 523 C. Civ., d'aprds lequel les 
tuyauz servant a la conduite des eaux sont immeubles ; 

"Attendu que la pretention du syndic de consid^rer ces conduites 
comme ne faisant pas partie de Tusine k gaz, sa demande d*im- 
poser k radjudioataire Tobligation d'ez^cuter les marches pour 
la foumiture du gaz public et priv^ dans les communes de 
< obourg,' Dives, Benzeval, etc." 

The other case to which I would refer is a judgment of Mr. 
Justice Gill, rendered on the 17th day of February last, in the 
Circuit Court at Lachute, in the case of Lachute Town corpor- 
ation V. Stuart et al. The defendants were proprietors of a cer- 
tain aqueduct consisting of pipes laid under ground fi*om a lake 
called bir John's lake, to the town and through the streets, 
public places and private property when necessary, for the pur- 
pose of supplying water to the residents, etc. The works were 
constructed under the authority of chap. 65, C.8.C., by persons 
acting as though they constituted a joint stock company under 
that act, but really being only a partnership. They were sued 
as a partnership for $101, being |5 business tax and $96 special 
and general taxes, imposed on the aqueduct as being an immov- 
able. The defendants contended that the aqueduct was not an 
immovable and was not taxable. The learned judge referred 
especially to the powers given to a company under chap. 65 
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C.S.C., to lay pipes in the streets, etc., and held that an aqae- 
daot laid as that was, was an immovable by its natare and that 
the pipes were taxable. 

This view seems to accord with the law in the United States. 
Cooley on Taxation, p. 368. 

The mains of a gas light company are appartenant to its lots, 
and only taxable therewith anlesa otherwise provided by statute. 
The word '< machinery '' has been held to inclade gas pipes lidd 
ander the streets, and gas meters. See note 6, p. 368, and cases 
there cited. Dillon, sec. 789, p. 967, (4tb edition) says: ''So the 
property of gas companies and of water companies within the 
manicipality is, ordinarily, taxable by it." See also note 2 where 
cases are stated as holding that pipes laid in the streets of a city 
by a gas company, under a grant in their charter, are fixtures, 
and taxable as real estate ; and that a lessee and proprietor of 
city water works for a term of yeai's, whose contract of lease did 
not stipulate for exemption from city taxation, was held taxable 
in respect of such works, they being treated as real estate. I am 
therefore, of opinion that the respondents had a right to tax 
these mains and pipes as part of the real estate belonging to 
appellants in the city of Sherbrooke, and that the petition must 
be, as it is, dismissed with costs. 

The judgment is as follows : — 

^^ Considering that appellants are incorporated for the purpose 
(amongst other things) of furnishing gas and water to the city 
of Sherbrooke and certain neighboring municipalities, with power 
to lay down mains and pipes in the streets, squares and high- 
ways, and lanes thereof, to conduct the gas and water to the 
consumers thereof; 

'^ Considering that anpellants have constructed their gas works 
upon said part of lot one thousand two hundred and thirty nine 
and their water works upon said part of lot five hundred and 
seventy one, and have respectively connected therewith and 
attached thereto the mains and pipes which they are so author- 
ized to lay by their act of incorporation for the purpose of sup- 
plying gas and water to the consumers thereof; 

'^Considering that reRpondcDts are duly authorized to levy 
taxes upon all lots and parts of lots of land in said City with all 
buildings and erections thereon, and for the purpose of said 
taxation they have placed a value of thirty-six thousand dollars 
on the land, buildings and appurtenances constituting said gas 
works, and of seventy eight thousand dollars on the land, construe- 
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tions and appartenances constitutiag said water works, and that 
they have included in said respective valuations the value of said 
mains and pipes respectively attached to said gas works and 
water works ; 

^* Considering that appellants by their present appeal claim 
that the said mains and pipes are not taxable property, not being 
immovables, and moreover said tax was arbitrarily and unjustly 
laid; 

^* Considering that said gas mains and pipes are attached to and 
form part of the gas works (usine d gdz)^ and that said water 
mains and pipes are attached to and form part of the said water 
works, and that without said mains and pipes the said gas and 
water works would be of no value, and appellants could not 
supply gas and water to persons requiring the same ; 

" Considering that said gas mains and pipes with the other work 
constructed on said part of lot one thousand two hundred and 
thirty nine form but one apparatus (appareil) which can only be 
worked upon condition that there is no disconnection, and that 
in like manner the water mains and pipes with the works con- 
structed on said part of lot five hundred and seventy one form 
but one apparatus which can only be worked upon like condition ; 

^^ Considering that said mains and pipes for the reasons afoi*esaid 
are immovables and are subject to taxation; 

^' Considering that appellants have failed to prove the material 
allegations of their petition ; 

" Doth dismiss the appeal and petition of appellants with 
costs." 

Wm. White, Q. C, for appellant. 

H. B. iroumj Q. (7., for respondent. 



COURT OF QUEEN'S BENCH— IN APPEAL.^ 

Criminal law — 53 Vict. (Z>.) ch. 37, s. 11 — Conjugal uman^Co- 

habitation. 

Held : — The mere fact of cohabitation between two persons, 
each of whom is married to another pereon, will not sustain a 
conviction under R. S. C, ch. 161, as amended by 53 Vict. (D.), 
oh. 37, s. 11. — Regina v. Labrie, Dorion, C.J., Cross, Baby, 
Boss^, Doherty, JJ., March 18, 1891. 

* To appear in Montreal Law BeportSi 7 QB. 
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Negligence — Ohiid kiUed an street railway. 

Held : — Beversing the jadgment of Loranqsr, J., M. L. B., 7 
S. C. 10, i^^here a child, two years of age, throagh the negligence 
or want of vigilance of its parents, is allowed to leave its resi- 
dence and get on the track of a street railway, and is killed there 
by a car of the railway company, without any faalt on the part 
of the employees of the company, an action of damages by the 
father of the child will not be maintained. — Cie. de Chemin de Fer 
d Passagers de Montrial A Dufresne, Baby, Boss^, Doherty, Cimon, 
JJ., (Doherty, J. diss.) Jmie 25, 1891. 



Procedure — Husband and wife — Wife erroneously described cu separat- 
ed as to property — Exception to the form — Amendment — Hue- 
hand summoned only to authorize his wife — Cannot be made a 
party personally on motion to amend. 

Held : — 1. The fact that the wife has assamed the quality of 
separated as to property, in a deed of lease to her, does not debar 
her, in an action against her in that quality, from pleading by 
exception to the form, and proving, that she is common as to 
property with her husband. 

2. The plaintiff, under such circumstances, will be allowed to 
amend the writ and declaration by describing the wife as com- 
mon as to property. 

3. Where the husband has been summoned merely for the pur- 
pose of authorizing his wife (defendant), the plaintiff will not be 
allowed, on a motion to amend the original writ and declaration, 
to make the husband a party to the action personally, without 
summoning him in his personal capacity. — 0*Connor ds IngUs^ 
Lacoste, Gh. J., Boss^, Blanchet, Wurtele, Tait, JJ., Nov. 27, 1891. 



Writ of error — Plaintiff in contempt, 

HiLD : — ^That where the plaintiff in error, who had been con- 
victed of a misdemeanour, was liberated on bail to appear at the 
ensuing term of the Court of Queen's Bench sitting in appeal 
and error, and on his default to appear his bail was declared 
forfeited, he is not entitled to be heard by counsel on the merits 
of the case, in his absence. — Woods v. Reginam, Lacoste, Ch. J , 
Boss^, Blanchet, Wurtele, Tait, JJ., Nov. 21, 1891. 
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CURRENT TOPICS AND CASES. 

Sir Francis Q-. Johnson, Chief Justice of the Superior 
Court, in the beginning of January became seriously 
indisposed from the effects of a bronchial attack. Infor- 
mation that the learned Chief Justice was out of danger 
and was progressing favourably, was welcomed with 
much pleasure. It will be some time, however, before 
the learned judge will be strong enough to resume work. 
Mr. Justice Jett§, of the Superior Court, who was also 
very ill for several weeks, has sufficiently recovered to 
attend to official business. 



It was anticipated that the new year would bring the 
announcement that the honour of knighthood had been 
conferred upon the new Chief Justice of the Court of 
Queen's Bench. It may be surmised that the honour 
will not be long deferred, the precedent having been 
established for several years past in respect of the chief 
justiceship of the two leading Quebec Courts, and the 
present occupant of the position in the Queen's Bench 
being in every way entitled to the honour. 



In Bell V. Dominion Telegraph Co,, 3 Leg. News, 405, 
Johnson, J., in the Superior Court, held that a telegraph 
company is responsible to the person to whom a message 
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is directed, for negligence in failing to deliver a telegram. 
It was farther held that the rights of the person to whom 
the message was directed could not be affected by a con- 
dition printed on the blank form, requiring the message 
to be repeated. Jett6, J , held to the like effect in Watson 
V. Montreal Telegraph Co., 5 Leg. News, 87. Art. 1676 of 
the Civil Code expressly declares that carriers are liable, 
notwithstanding notice of condition limiting liability, 
whenever negligence is proved against them. There 
seems to be no reason for discriminating between carriers 
and telegraph companies in this particular, and in the 
recent case of Great North Western Telegraph Company and 
Laivrance, decided by the Court of Appeal, Montreal, 
January 18, 1892, the Court, without considering it neces- 
sary to determine whether telegraph companies are car- 
riers, held on the broad ground of public policy and good 
morals, that a telegraph company cannot contract that it 
shall not be responsible for its own negligence, and that 
any condition havmg that effect may be disregarded, even 
if brought to the notice of the other party to the contract. 



In Magor 8f Kehlor, Queen's Bench, Montreal, Jan. 18, 
1892, the question, between vendor and purchaser, was 
whether the former had complied with the conditions of 
the<ontract as to the shipment and delivery of goods 
sold. The vendor was doing business in St. Louis, Mo., 
and on the 22nd March he concluded a sale of one thou- 
sand barrels of flour to a purchaser in Montreal, " ship- 
ment 15th/' meaning 15th April. The vendor shipped the 
flour March 30th — sixteen days in advance. The pur- 
chaser objected that the shipment was premature. The 
vendor acknowledged the mistake, hut held the flour in 
Montreal, and tendered it again on April 18, that is about 
the date it would have arrived here had it been shipped 
from St. Louis on the 15th April. The purchaser still 
declining to take it, the vendor caused it to be sold in 
Montreal, and brought action for the difference between 
the amount realized and the contract price. Mr. Justice 
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Davidson, in the Superior Court, maintained the action, 
and this decision was affirmed in appeal, the Court being 
of opinion that the proper construction of the contract 
was not that the flour must be shipped on the 15th April, 
and on no other day, but that the date of shipment was 
mentioned to fix approximately the time of delivery. The 
case on which the purchaser chiefly relied was Bowes v. 
S/uind, 2 App. Ca. 455. Bowes purchased rice from Shand, 
'' to be shipped at Madras during the months of March 
and April, 1874." The rice filled 8,200 bags, of which all 
but 50 bags were actually put on board on dates between 
28rd and 28th February. The case went through all the. 
Courts to the House of Lords, where the judgment of the 
Court of Appeal was reversed, and it was held that the 
buyer might refuse to accept. In Magar 4* Kehlor the 
Court seem to have been of opinion that no grievance had 
been shown. The market was'not affected by the prema- 
ture shipment, the quality of the flour had not deterior- 
ated, and it was tendered to the buyer in Montreal at the 
proper date under the contract. The words " shipment 
15 " were not part of the description of the goods. 



In Trester Sr C. JP. -R. Co., Queen's Bench, Montreal, 
January 18, 1892, the action was against a carrier for 
delay in the delivery of goods. The delay was caused by 
an error in the way-bill, received by the defendants with 
the goods, which stated that the destination was Hamilton, 
whereas it should have been Montreal. The Court held, 
confirming the judgment of the Court of Review, that a 
carrier who receives goods en route from another carrier, 
is not responsible for delay in the delivery of the goods, 
where such delay is caused by an error in the way-bill of 
a previous carrier, delivered to the succeeding carrier 
with the goods, which way-bill stated a place of destina- 
tion which was erroneous. 
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COURT OF QUEEUrS BENCH— MONTREAL. 

Accident insurance — Risk incidental to employment — Breach of 

contract, 

M., who was described in the application for insurance as 
'' Superintendent of the International Eailway/* was insured by 
the company appellant, against accidents. By one of the condi- 
tions of the policy it was stipulated as follows : — '' The insured 
must at all times observe due diligence for personal safety and 
protection, and in no case will this insurance be held to cover 
either death or injuries occurring from voluntary exposure to un- 
necessaiy or obvious danger of any kind, nor death or disable- 
ment... from getting or attempting to get on or off any railway 
train, etc., while the same is in motion." M., when travelling on 
the business of his railway, was killed while getting on a train in 
motion. 

HiLD : — That inasmuch as M. was insured as superintendent 
of a railway, and there was evidence that his duties requii*ed him 
to get on and off trains in motion, of which fact the insurers had 
knowledge, the condition did not apply, and the company was 
liable. — Accident Insurance Co, of N, A, d: McFee^ Dorion, Ch. J., 
Baby, Boss^, Doherty, Cimon, JJ., June 25, 1891. 



Water-cowrse — Floatable river — Seigniorial rights — C, S,L.C,f cA. 51 
-r-Expertise — Direct action — Conclueians. 

Held :— 1. Since the abolition of seigniorial rights a servitude 
alleged to have been acquired from the seignior previously, for 
the construction of dams, without })aymont of indemnity, has no 
effect. 

2. Gh. 51, C. S. L. C, applies to floatable as well as non-floatable 

rivers. 

3. The remedy given by ch. 51, C. S. L. C, to a person who is 
damaged by the construction of a dam on a water-eourae, is not 
exclusive, and does not deprive him of the ordinary remedy by 
action before a competent Court. 

4. Where in such action the plaintiff prays for the demolition 
of the dam, and for damages, a judgment which ordera the pay- 
ment of damages as awarded, and, in default of payment within 
ho delay fixed, orders the domoUtion of the dam, is not ultra 
petita, — Bazinet dh Gadoury, Lacosto, C.J., Baby, Boss^, Wurtele, 
J J., Nov. 26, 1891. 
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Constitutional law — Executive power — Commission of inquiry — B. 8. 

Q. 696, 598— ProAi6iYi(m, Writ of. 

Held: — Be ver^iing the judgment of WtTRTBLi, J., M. L. B., 6 
S. C. 289, 1. Aq inquiry into an alleged attempt to influence 

and corrupt members of the provincial legislature is a matter 
conaected with the good government of the province, and the 
conduct of the public business therein, within the meaning of 

B. S. Q. 596. 

2. A commission of inquiry issued by the Lieutenant-Grovernor- 
in-Council under the said section, has the same power to enforce 
the attendance of witnesses, and to compel them to give evidence 
before it, as is vested in any Court of law in civil ca^es, and has 
therefore the power to punish by fine or imprisonment, or both, 
any contempt of its authority by any person summoned as a witness 
refusing to appear, or to answer questions put to him concerning 
the matters which are the subject of such inquiry. 

3. Under the provisions of the B. N. A. Act, 1867, the pro- 
vincial legislature was empowered to enact the provisions con- 
tained in Articles 596 and 598 of the Bevised Statutes of Quebec. 

4. Even if the commissioners, in the course of the inquiry 
which they were duly authorized to make, had permitted some 

. irregular or illegal questions to be put to a witness, their impro- 
per ruling on the subject could not have authorized the issue of 
a writ of prohibition, which only applies to cases of want of 
jarisdictioo, and not to cases of erroneous judgments, for which 
other remedies are provided. — Turcotte es qual. dhWkelan^ Dorion, 

C. J., Cross, Baby, B^ss^, Doherty, JJ., (Baby & Doherty, J J., 
diss.) March 26, 1891. 



Constitutional law — Sale of intoxicating liquors — Municipal corpor- 

ation-^Art, 561, M, C—R. 8. Q. 6118. 

Held: — ^That article 5SI of the Municipal Code, as amended by 
51-52 Vict. ch. 29, s. 6 (R. S. Q. 61 18), by which a municipality 
is authorized to prohibit the sale of intoxicating liquors in quan- 
tities less than two gallons, within the limits of the municipility, 
is within the powers of the provincial legislature. — Corporation of 
Village of Huntingdon <b Moir^ Dorion, C. J., Baby, Bjss^, Doherty, 
Cimon, JJ., March 21, 1891. 
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Sale of goods — SUght variation from conditions of caittmei^ Sight 

drafts, 

M. sold McB. ten oar loads of peas, price payable by drafts at 
sight, with bills of lading attached. M., with the first car load, 
made a draft on demand instead of a sight draft, asking at the 
same time to be informed whether McB. wanted the rest at sight. 
McB. refused to accept the draft, or to take delivery of the peas, 
and repudiated the contract. ^ 

Held: — ^That the slight difference in the drafts did not consti- 
tute a sufficient reason for McB. to repudiate the contract, as he 
might have accepted the demand drafts on condition that the^* 
would be payable only three dayb after acceptance ; and more- 
over it appeared that he had repudiated the contract on a 
different ground before the drafts were presented. — McBean dc 
Marshall^ Baby, Boss^, Doherty, Cimon, JJ., June 25, 1891. 



Criminal law — Eefusal to provide for wife. 

Held: — ^That on an indictment of a husband for refusal to pro- 
vide for his wife, the jury 8honld not consider evidence as to the 
manner of living between husband and wife previous to the time 
laid in the indictment, or promises made by the husband after 
his arrest — Begina v. Arent, Wuilele, J., Dec. 1891. 



SUPERIOR COURT, MONTREAL. * 

Action hy father for personal injuries to minor child — Medical exa- 
mination of child. 

HiLD : — ^That in an action by a father for personal injuries 
suffered by his minor child, the defendant, before pleading, mny 
obtain an order for an examination of the child's body by a phy- 
sician — McCombe v. Phillips, de Lonmier, J., Oct. 7, 1891. 



Carrier — Goods refused by consignee — Sale by carrier. 

UiLD : — ^Where the consignee refuses to accept goods from the 
carrier at the place of delivery, the carrier is not justified in sel- 
ling the same by private sale, without notice to the consignor or 
consignee ; and a pretended authorization to sell, by the consignee 
who has refused to accept the goods, is without effect. The con- 
signor in such case is entitled to recover the value of the goods, 
less freight and storage.— C!o«in^Aam v. Grand Trunk R. Co., Tait, 
J., Oct. 30, 1891. 

* To appear in Montreal Law Reports, 7 8. C. 
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SUPREME COURT OP CANADA. 

Ottawa, Nov. 6, 1891. 

Quebec] 

Dawson v. Dumont. 

Appeal — Jurisdiction — Action in disat^owal — Prescription — Appear- 
ance by attorney — Service of summons — 0. 8. L. 0. ch, 83, sec. 44. 

In an action brooght in 1866 for the sam of $800 and interest 
at 12^ per cent. agHlnst two brothers, J. S. D. and W. McD. D., 
being the amount of a promissory note signed by them, one copy 
of the summons was served at the domicile of J. S. D. at Three 
Rivers, the other defendant W. McD. D. then residing in the 
state of New York. On the return of the writ the respondent filed 
an appearance as attorney for both defendants, and proceedings 
were suspended uotil 1874 when judgment was taken, and in 
December, 1880, upon the issue of an aUas writ of execution, W. 
Mc. D. D. having failed in an opposition to judgment, filed a 
petition in disavowal of the respondent. The disavowed attorney 
pleaded inter alia that he had been authorized to appeai* by a 
letter signed by J. S. D., saying " be so good as to file an appear- 
ance in the case to which the enclosed has reference &c." 

The petition in disavowal was dismissed On the appeal to the 
Supreme Court of Canada, the respondent moved to quash the ap- 
peal on the ground that the matter in controversy did not 
amount to the sum of $2,000. 

Held, Ist, that as the judgment obtained against W. Mc. D. D. 
in March, 1874, on the appearance filed by the respondent, ex- 
ceeded the amount of $2,000, the judgment on the petition for 
disavowal was appealable. 

2nd. That there was no evidence of authority given to the 
respondent or of ratification by W. Mc. D. D. of respondent's act, 
and therefore the petition in disavowal should be maintained. 

3rdy Following McDonald v. Dawson, Cassels' Digest, p. 322, 
and 11 Q. L. R. 181, that the only prescription available against 
a petition in disavowal is that of thirty years. 

4th. That where a petition in disavowal has been served on all 
parties to the suit, and is only contested by the attorney whose 
authority to act is denied, the latter cannot on appeal complain 
that all parties interested in the result are not parties to the 
appeal. 

Appeal allowed with costs. 

Irvine, Q.(7., dc Eobertson for appellant 
McLean for respondent. 



40 



THB LEGAL NEWS. 



l\ 



m 



Ottawa, Nov. 10, 1891. 
Quebec,] 

HUBTUBISB V. DeSMABTBAU. 

Supreme & Exchequer Courts Amending Act, 1891, sec. 3 — Appeal 

from Court of Review. 

By sec. 3 of the Sapreme and Excheqaer Courts Amending 
Act of 1891, an appeal may lie to the Supreme Court of Canada 
from the Superior Court in Review, Province of Quebec, in cases 
which by the law of the Province of Quebec are appealable direct 
to the Judicial Committee of the Privy Council. 

In a suit between H. et al and D., a judgment was delivered by 
the Superior Court in Review at Montreal in favour of D. the 
respondent on the same day on which the Amending Act came 
into force. On appeal to the Supreme Court of Canada taken 

byH., 

Held^ that H. et al (the appellants) not having shown that 
the judgment was delivered subsequent to the passing of the 
Amending Act, the court had no jurisdiction. 

Q^cere — ^Whether an appeal will lie from a judgment pronounc- 
ed after the passing of the Amending Act in an action pending 
before the change of the law. 

Appeal quashed with costs. 

Geoffrion, Q,C., for motion. 

Gharbonneau dh Brosseau contra. 



Quebec] 



Ottawa, Nov. 10, 1891. 
Bbossabd et al. v. Dupbas et al. 



Composition — Loan to effect payment — Secret agreement — Failure 

to pay— Art. 1039 and 1040 C. C. 

On the 20th December, 1883, the creditors of one L. resolved 
to accept a composition payable by his promissory notes at 4, 5 
and 12 months. At the time L. was indebted to the Exchange 
Bank (in liquidation), who did not sign the composition deed, in 
a sum of $14,000. B. et al, the appellants, were at that time 
accommodation endoi*sers for $7,415 of that amount, but held as 
security a mortgage dated 5th September, 1881, on L's real estate. 
The Bank having agreed to accept $8,000 cash for its claim,B. et al.y 
on the 11th January, 1884, advanced $3,000 to L. and took his 
promissory notes and a new mortgage for the amount, having 
discharged and released on the same day the previous mortgage 



THE LEGAL NEWS. 41 

of the 5th Soptember, 1881. This new transactioa was not 
made known to D. et al, who on the 14th January, 1884, advanced 
a sum of $3,000 to L. to enable him to pay off the 
Exchange Bank, and for which they accepted L's promissory 
notes. L. the debtor, iiaving failed to pay the second instalment 
of his notes, D. et al, who were not originally parties to the deed, 
broacrht an action to have the transaction between L. and the 
appellants set aside, and the mortgage declared void on the 
groand of having been granted in fraud of the rights of the 
debtor's creditors. 

Held, reversmg the judgments of the courts below, that the 
agreement by the debtor L., with the appellants was valid, the 
debtor having at the time the right to pledge a part of his assets 
to secure the payment of a loan made to assist in the payment of 
his composition. The Chief Justice and Taschereau, J., dissent- 
ing. 

Per Foumier, J. That the mortgages ought to be set aside, 
having been registered on the 13th January, the respondent's 
right of action was prescribed by one year from that date. Art. 
1040 C. 0. 

Appeal allowed with costs. 

Geoffrian, Q, C, and Beausoleil for appellants. 

Ovdmet, Q. C, for respondents. 



Ottawa, Nov. 16, 1891. 
Quebec] 

Hus V. GoiiMissAiREs d'Eoolis de Ste. Yiotoire. 

Mandamus — Establishment of new school district — School Visitors — 
Superintendent of Education— Jurisdiction of upon appeal — 
Approval of three visitors — 40 Vic. ch, 22, sec. 11, F. Q., R, S. 
Q. Art. 2055. 

Upon an application by H., appellant, for a writ of mandamus 
to compel the respondents to establish a new school district in 
the Parish of Ste. Yictoire in accordance with the terms of a 
sentence rendered on appeal by the Superintendent of Education 
under 40 Vic. ch. 22, sec. 11, P. Q., the respondents pleaded inter 
alia that the superintendent had no jurisdiction to make the 

order, the petition in appeal to him not having been approved 
of by three qualified visitors. The decree of the Superintendent 
alleged that the petition was also approved of by one L., Inspec- 
tor of Schools. 
Held^ affirming the judgment of the Court of Queen's Bench 
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lor Lower Canada (Appeal side), that the petition in appeal 

most have the approval of three visitors qualified for the manici- 

pality where the appeal to the superintendent originated, and as 

Bev. A. Desorcy, oae of the tnree visitors who had signed the 

petition in appeal, was parish priest of an adjoining parinh, and 

not a qualified school visitor for the mncicipality of Ste. Victoire, 

the sentence rendered by the Superintendent was null and void. 

Taschereau, J., dissented on the ground that as the decree of 

the superintendent stated that L. the Inspector of Schools was a 

visitor, it was prima facie evidence that the formalities required 

to give the superintendent jurisdiction had been complied with. 

C. S. L. C. ch. 15, sec. 25. 

Appeal dismissed with costs. 

Lacoate, Q.C, <& Germain for appellant. 

Geoffrirm, Q,C.f for i*espondents. 



Quebec] 



Ottawa, Nov. 16, 1891. 

Quebec &c. R'y. Co. v. Matbibu. 

Expropriation-Q. R, S. 5164 m. 12, 16, 17, 18, 24—Award'^Arbi' 
trators — Jurisdiction of — Land4 injuriously affetUed — 43-44 
Vic. ch. 43, P. Q, — Appeal — Amount in controversy — CWats. 

In a railway expropriation case the respondent in naming hia 
arbitrator declared that he *' only appointed him to watch over 
the arbitrator of the company," but the company recognized him 
officially, and subsequently an award of $1,974.25 and costs, for 
land expropriated and damages, was made under art. 5164 R S. 
Q. The demand for expropriation as formulated in their notice 
to arbitrate by the appellants was for the width of their track, 
but the award granted damages for three feet outside of the 
fences on each side as being valueless. In an action to set aside 
the award : 

Held, affirming the judgment of the Courts below, that the 
appointment of the respondent's arbitrator was valid under the 
statute and bound both parties, and that in awai*ding damages 
for three feet of land injuriously affected on each side of the track 
the arbitrators had not exceeded their jurisdiction. 

Strong and Taschereau, JJ., dubitantibus whether the case was 

appealable, the amount in controvei*sy, deducting the taxed coets, 

being under $2,000. 

Appeal dismissed with costs. 

Irvine, Q.O,, <Sc Bedard for appellants. 

Casgrain, Q.C, for respondent. 
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Ottawa, Nov. 16, 1891. 
Qaebec.] 

Holland v. Boss. 

Oot0fi LandSf P. Q. — Location tickets^Transfer of purchaser's 
rights — Registration of — Waiver by Crown — Cancellation of 
license— 23 Vic. c. 2, sees. 18 dk 20—32 Vie. e, 11 sec. 18 <^>— 
M Vic. 0. 8 Q. 

A location ticket of certain lots was granted to 6. C. H. in 
1863. In 1872, 6. C. H. pat on record with the Crown Land 
Departroent that by arrangement with the Crown Land Agent 
he had performed settlement duties on another lot known as the 
homestead lot. In 1874, G. C. II . transfeiTed his rights to appel- 
lant, paid all monies dae with interest on the lots, registered the 
transfer under .32 Vict. c. 1 1, sec. 18, and the Crown accepted the 
fees for registering the transfer and for the issuing of the patent. 
In 1878, the Commissioner cancelled the location ticket for de- 
fault to pei'form settlement duties. 

Seld, That the registi*ation by the Commissioner, in 1874, of 
the transfer to respondent was a waiver of the right of the Crown 
to cancel the location ticket for default to perform settlement 
duties, and the cancellation was illegally effected. 

Appeal allowed with costs. 

Laeoste, Q.C., din Nicolls for appellant. 

Laflamme, Q.C.yd: Robertson^ Q.C, for respondent. 



THE DEATH OF PRINCE VICTOR. 

At the opening of the January Term of the Couj't of Appeal at 
Montreal, January 15th, the Hon. Chief Justice Lacoste refeired 
to the decease of the Duke of Clarence and Avondale in the fol- 
lowing terms : — 

II est de notre devoir, avant de commencer Touvrage de ce terme, 
d'ezprimer notre douleur profonde de la mort du prince Albert 
Victor, h^ritier pr^domptif de la Couronne d'Angleterre. 

Nous nous associons de tout coeur au grand deuil dans lequel 
sont plongds, notre gracieuse Souveraine, le prince et la princesse 
de Galles, lafamille royale ainsi que la fiancee du noble d^funt, et 
nous leur offrons en toute humility nos sympathies et nos condo- 
lences. 

Plac^ par sa naissance dans une position tout k fait exception- 
nelle, aprte avoir endur^ les peines et les labeura que n^eesitent 
Tapprentissage d'nne vie comme la sienne, le prince a ^tA enlev^ 
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i I'fige oi I'homme commeoce i illaetrer sb vie et aa moment on 
one anion prochaine, depuis longtempa d^^^ir^e, dev^t Ini asBnrer 
poar toQJoars le bonhenr de la vie de famille. 

It a d& renoncer avec peine A. la gloire de r^gner snr lu dee 
pluB pniaeants peuplee da monde. 

II a d& Ini en coCtter de faire le aacrifice de oelle qa'il avait 
choisi pour Stre la compagne de sa vie. 

Hais la mortn'^pargnepaelobonhearetellechoiBit boh victims 
Bur les marches da trSne comme dans la chaumiSre du pnovre, 
fkieant pai-tout dee bleeenres cniaantee. 

Sods ses conpe la doulenr e»t tonjoars la m€me, le diad^me D'em- 
pSefae paa lea yeux de plearer, ni le manteau royal — le asnr de 
eaigner. 

N^OQB comptoDS que la Providence ne refusera pas & ceo illnstrea 
afflig^s le baame de la conBOlalion qn'elie verse dans lee plaies dn 
dernier de see eerviteni-B. 

Par lespect pour la m^moire du noble d^rant, la conrneeidgera 
pas le jour des fan^i-ailles. 



INSOLVENT NOTICES ETC. 

Quebec Official Gazette, Dec. 26 <fc Jan. 2. 

Liqui<Sition under Winding up Act. 

HzRALD CoHPANT, Uont real.— Claims to be filed with W. H. 

Whjte, liquidator, on or before 30th January. 
Dividends. 
Beaudoin, NAPOLtoN. — First and final dividend, payable Jan. 11, 

J. £. E. Marion, St. Jacques de I'AchigBD, curator. 
Cadibux, J. Bte. Elddge. — First and final dividend, payable Jan. 

4, D. Cbaput, St. Val^rien de Milton, curator. 
Chartibr, (tILBrbt, St. Benoit. — Firstdividend, payable Jan. 25, 

Kent &. Turcotte, Montreal, joint curator. 
Cte & PafiRK, J. A. —First and final dividend, payable Jan. U, 

C. Desmarteau, Monti-eal, curator. 
Daoust, a. S,, grocer, Montreal. — First and final dividend, pay- 
able Jan. 14, C. Dosmarteau, Montreal, curator. 
DaocKT & FatKE, L., Quebec. — Firat and final dividend, payable 

Jan. 11, D. Arcand, Quebec, curator. 
Flsubt, fits, PiBRHi, township of Hatley. — First and final divi' 

dend on proceeda of immovables, payable Jan. 22, l£illier k 

Griffith, Sherbrooke, joint curator. 
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Fbappisb & Co., Monti*eal. — Firat dividend, payable Jan. 25, Kent 

& Turcotle, Montreal, joint curator. 
Lamalige & Co., A. E., Montreal. — First dividend, payable Jan. 

25, Kent & Turcotle, Montreal, joint curator. 
MoNABT, Joseph T. — First and final dividend, payable Jan. '7, J. 

M. Marcotte, Montreal, curator. 
PiGARD & Chevalier, Joliette. — First dividend, payable Jan. 25, 

Kent & Turcotte, Montreal, joint curator. 

Separation as to Property. 

BsAURBGABD, Mathildc, v. Alphonse Brodeur, farmer, parish of 

Ste. Marie Madeleine, Dec. 14. 
EoAN, Mabia, V, John Andrew Peard, plumber, Montreal, Dec. 

22. 
Forties, Othilie alias Odillier, v, Joseph alias Zozime Tou- 

chette, trader, St. Paul d'Abbotsford, Dec. 26. 
Landrt, Albina, v. Camille Landry, laborer, parish of TEpi- 

phanie, Dec. 23. , 

Seals, Mart Ann, v. Bichard Tyler, trader, Montreal, Dec. 18. 



Quebec Official Gaiette^ Jan, 9. 
Judicial Abandonments. 

Brisebois, Pierre, trader. Montreal, Dec. 28. 

Gaqnon, Johnny, shoe dealer, Pointe au Pic, Dec. 26. 

GiouiRE, Richard, trader, Ste. Germaine, Dec. 30. 

Hunter, Samuel, trader, Biilerica, Dec. 31. 

Letebvre, Odina, grocer, Quebec, Jan. 4. 

Marceau, Eyariste, wheelwright, Quebec, Dec. 30. 

Paquet, Charles, Bienville, Jan. 4. 

TuRQEON, Darveau & Co., boot & shoe dealers, Quebec, Jan. 4. 

Curators Appointed, 

Beauohamp k Co., Montreal. — Lamarche & Olivier, Montreal, 

joint curator, Jan. 7. 
BoTER & Co., J., St. John. — C. Desmarteau, Montreal, curator, 

Dec. 28. 
Campeau, Evang^liste, hotel-keeper, Ste. Marthe. — C. Desmar- 

teau, Montreal, curator, Jan. 4. 
Dion, J. E., trader, Eobertsou Station. — H. A. Bedard, Quebec, 

curator, Dec. 31. 
Forest, (iEOROE, Bonaventure Biver — Bedard & Lobel, New 

Carlisle, joint curator, Jan. 4. 
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Gattyrbau & Co,, T. A., cement mannfacturere, Quebec. — N. 
Matte, Quebec, curator, Jan. 7. 

Gblinas, Dahe ^, B. E. (Dubuc & Co), Drum mood ville. — Kent 
k Turcotte, Montreal, joint curator, Dec. 31. 

Gordon, C. H. (Goixion & Howie), Staustead Junction. — J. McD. 
Hains, Montreal, curator, Jan. 5. 

Jarry, Henri Y., St. Germain de Grantbam. — C. Desmarteau, 
Montreal, curator, Dec. 26. 

Johnson, C. E., Warwick. — H. A. Bedard and A. Quesnel, Que- 
bec, joint curator, Dec. 31. 

RiOKABT Co., J. B. H., Montreal. — J. McD. Hains, Montreal, 

curator, Jan. 2. 
Standard Steam Laundry Co. — C. Desmaruru, Monti eal, 

liquidator, Dec. 28. 
TuRGEON & CoRRiYEAU, traders, Beaumont. — H. A. Bedard, Q'le- 

bec, curator, Dec. 29. 
Paquin, Joseph.-^L. Bedard, Monti^eal, curator, Dec. 28. 

Dividends, 

DoFRESNE, Adolphb, Carriage maker, St. Dominique. — First and 

final dividend, payable Jan. 19, J. O. Dion, St. Hjacinthe, 

curator. 
MoEntyre, Edward, Montreal. — First dividend (40o ), payable 

Jan. 26, J. McD. Hains, Montreal, curator. 
MoLaohlan Bros & Co., Montreal. — First dividend, payable 

Jan. 26, W. A. Caldwell, Montreal, curator. 



GENERAL NOTES, 

The Jurisdiction of Cambridge University. — It is singular 
that a great University like Cambridge should not have legal 
ability within its reach to exercise with precision as well as 
moderation the exceptional jurisdiction confided to it. This 
ancient university has jurisdiction over the town for the protec- 
tion of undergraduates the principal point of attack and defence 
being their morals. The Vice-Chancellor's Court is vested with 
power to punish prostitutes for certain offences ; but it appears 
from recent occurrences that the charges are sometimes unskil- 
fully framed. For instance, a prostitute, not long ago, was sent 
to a house of correction for a fortnight, *' for walking with a 
member of the university." To a lawyer, of course, this way of 
putting the offence is ridiculous; and the moral is that if univer- 
sities are to retain exceptional powers they must exercise them 
with due attention to precision of statement. 
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A Gimious Tax upon Emplotbrs.— Every domestic servant 
in Germany now keeps a little book, to which the mistress 
employing her mast contribute every week a five cent stamp pro- 
vided by the Government for this special purpose. In case of 
sickness, or when age incapacitates a servant, the Government 
redeems the stamps contained in the book, the contents of which 
are really a tax upon one class to assist in the maintenance of 
another less fortunate class. The scheme is said to be regarded 
with favour by the employer as well as by the employed. 

SiCREOT OF THB CoNFESSioNAL. — The qucstion whether a 
priest is bound to give evidence in Court based on information 
obtained under the seal of the confessional, which was answered 
lately in the affirmative by the judicial authorities in a Norman 
town, has just been negatived by the Cour de Cassation of Paris. 
A priest who would not betray secrets learned by him in 'his 
ecclesiastical capacity, was fined. He appealed, and the Cour de 
Cassation has reveraed the judgment. 

Ladiks and Pxiragis. — There have not been many instances 
in recent times, says the Illuslrated London News, of a peerage 
passing from a mother to a son, for peeresses in their own rights 
are few. It is a curious fact that peerages in the feudal days 
were generally conferred to pass to lineal de6cendant<4, whether 
female or male ; but in recent and more civilized times it has 
grown customary to confine the succession to heirs male. When 
a title is inherited through a female heir, it will almost always be 
found that the peerage is not of modern but, on the contrary, of 
very old, creation. If there is any object really gained in keep- 
ing up hereditary dignities, peorngos should be given to descend 
in the female line ; for there are few of the werj old titles in the 
peerage which have not at some time passed in this manner, and 
those which do not so pass, rarely survive long. The average 
duration of a peerage confined to heirs male is only about one 
hundred years. 

Bankruptot Bxturns. — Failures in the Province of Quebec in 
1891 numbered 680 against 491 in the previous year. 

Ths Montreal Court House. — The alterations in this build- 
iog are advancing rather slowly. From a recent statement it 
appears that the amount of the contract was $194,999. Up to 
date there have been paid the following sums : — On account of 
contract $100,000 ; for extras $52,677. According to the archi- 
teots' certificates there is now due, on the contract $47,000 \ and 
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for extras $47,857. This makes the cost of the work, at the 
present stage, $247,534. 

BiOHT OP Trademark. — In Montgomery v. Montgomery, House 
of Lords, May 12, 1891, the respondents and their predecessors 
had carried on business more than a century as brewers at Stone, 
a small town in Staffordshire, and their ale had become well 
known to the trade and to the public, as " Stone Ale." There 
was no other brewery at Stone. The appellant built a brewery 
at Stone, and sold his ale as ^' M.'s Stone Ale." Held, that the re- 
spondents had acquired by user a right to the use of the words 
*' Stone Ale," and that the conduct of the appellant being calculat- 
ed to deceive the public, the respondents were entitled to an in- 
junction to restrain him. 

Beadt for War — Mr. J. B. Castle, of Sandwich, III., was re- 
cently admitted to the Illinois Bar. Ex-Senator Castle, his father, 
editor of the Sandwich Argus, killed the fatted calf, called in the 
neighbours, and rejoiced thereat. The Argus says : " J. B. Castle 
(he is our son) was admitted to the bar by the Appellate Court, 
on Friday, of last week. Now we can get all the l^w we want at 
home ; heretofore we had to go to our neighbours. Won't some 
body step on our coat tails ?" 

Divorce in France and the United States. — ^The Econo- 
wiisfe JPranfflis publishes an interesting article comparing the 
recently compiled tables showing the number of divorces granted 
in France since the new law came into force, and in the United 
States and other countries during the same period. The Fi*euch 
law of divorce came into force on August 1, 18S4, and in the five 
months of that year 1,657 divorces were granted, the figures for 
the four following yeai-s being 4,227, 2,949, 3.636, and 4,708. 
The statistics which have been published in Fmnce do not come 
down later than 1888, and in that year, according to the writer 
in the Economiste Frangais^ there were 23,472 divorces in the 
United States, this being nearly 4,000 more than were granted in 
France, England, Italy, Germany, Holland, Sweden, Norway, 
Austria, Roumania, and Canada put together. Comparing the 
divorces in France and the United States with those of other 
countries, the following figures are given : Gei'many, 6,161 
Rubsia, 1,789 ; Austria, 1,718 ; Switzerland, 920 ; Denmark 
635 ; Italy, 556 ; Great Britain and Ireland, 508 ; Holland, 339 
Belgium, 290 ; Sweden, 229 ; Australia, 100 ; Norway, 68 
and Canada, 12. 
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CURRENT TOPICS AND CASES. 

In Bank of British North America Sf Stewart, Court of 
Queen's Bench, Montreal, January 26, 1892, an important 
question of jurisdiction was decided. The cause of action 
arose at St. John, New Brunswick. The action against the 
Bank was purely personal, being for damages, and the 
question, raised by declinatory exception, was whether 
the Bank, being a foreign corporation, with head office 
at London, England, could be summoned at Montreal, 
and whether service on the manager at the office of the 
Bank in Montreal was equivalent to a personal service. 
Art. 27, 0. 0., says that *' aliens, although not resident in 
Lower Canada, may be sued in its Courts for the fulfil- 
ment of obligations contracted by them even in foreign 
countries." The majority of the Court held that this 
article gives jurisdiction as to actions in Quebec against 
foreign corporations. Then, as to the summons at Mont- 
real, Art. 34 of the Code of Procedure says, '' in matters 
purely personal, the defendant may be summoned either 
(I) before the Court of his domicile ; (2) before the Court 
of the place where the demand is served upon him per- 
sonally.*' The majority of the Court held that the prin- 
cipal establishment in the province, of a foreign corpor- 
ation doing business therein, is its domicile vnthin the 
meaning of this article. And, secondly, that a service at 
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sach principal establishment is equivalent to a personal 
service. It was held, therefore, that the Bank was prop- 
erly summoned at Montreal by service of demand at the 
office there, although the head office of the Bank is in. 
London, England. Justices Boss6 and Blanchet dis- 
sented. 



In Merchants Bank of Canada Sf Cunningham, Queen's 
Bench, Montreal, January 18, 1892, the question was 
whether the endorsers of a promissory note, whose names 
appeared below that of the payee on the back of the note, 
were warrantors. These endorsers, by mistake, had not 
received notice of protest for non-payment, and unless 
they were warrantors they were discharged. It appeared 
that the note being taken to the Bank for discount, the 
Bank required additional names, and the two endorsers, 
without having been holders of the note, and without 
having received any consideration, endorsed it for the 
accommodation of the maker, and to enable him to obtain 
funds at the Bank. They swore, however, that they did 
so, having confidence in the solvency of the maker and 
payee, and not with the intention of becoming war- 
rantors; The Court held the evidence insufficient to 
destroy the presumption arising from the position of the 
names on the note, and the endorsers accordingly were 
freed from liability by the absence of notice of protest. 



In Parker Sf Langridge, Queen's Bench, Montreal, Janu- 
ary 26, 1892, the Court held that to justify a defence of 
reasonable and probable cause to an action for malicious 
prosecution, the circumstances must be such as would 
produce on the mind of a cautious and prudent man an 
honest conviction of the guilt of the party he accuses. 
"Where an employer, on receipt of an anonymous letter, 
the statements of which were not corroborated in any way, 
caused his foreman to be arrested on a charge of theft, 
and opposed the liberation of the accused on bail, and it 
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was not establiBhed that any theft whatever had been 
committed, it was held that the employer had acted 
without reasonable and probable cause. 



In Sise v. Pullman Palace Car Co., Superior Court, Mont- 
real, Tait, J., January 30, 1892, the question was whether 
a company providing sleeping accommodation for first 
class passengers carried by a railway company, is liable 
to the same extent as an inn-keeper or boarding-house 
keeper, who, under Art. 1814 of the Civil Code, is respon- 
sible as necessary depositary for the things brought by 
travellers who lodge in the house. The Court held that 
the deposit of articles brought by travellers into a sleep- 
ing or parlor car must be considered a necessary deposit, 
and therefore under Art. 1815, the company is responsible 
if the things be stolen by the company's servants or 
agents, or by strangers coming and going in the car, 
unless it has been shown that the loss has been caused 
by a stranger and has arisen from neglect or carelessness 
on the part of the person claiming. 



SUPREME COURT OF CANADA. 

Ottawa, Nov. 16, 1891. 
Quebec.] 

Binning et al. v Atlantic & North West Bail way Co. 

Expropriation under Bailioay Act — E. S. C. ch, 109 — Discretion of 

arbitrators — AwarcL 

In a case of an award in expropriation proceedings it was held 
by two courts that the arbitrators had acted in good faith and 
fairness in considering the value of the property before the rail- 
way passed through it, and its value after the railway had been 
constructed, and that the sum awarded was not so grossly and 
scandalously inadequate as to shock one's sense of justice. On 
appeal to the Supreme Court of Canada : 

Heldj that the judgments should not be interfered with. 

Appeal dismissed with costs. 

Ijafiamme, Q.C.^ and Trenhobne, Q.C., for appellants. 
Geoffrian, Q.O., and H, Abbott^ Q.C, for i-espondents. 
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Quebec.] 

Ottawa, Nov. 17, 1891. 

Piters v. Qusbso Ha&bour Commissioners. 

Contract — Engineer's certificate — Finality of — Bloc sum contract — 

Deduction — Engineers, powers of — Interest. 

In a bulk sum contract for various works, executed and per- 
formed, and materials furnished on the Quebec Harbour Works, 
the contractors were allowed by the final certificate of the 
engineers a balance of $52,011. 

The contract contained the ordinary powers given in such con- 
tracts to the engineera to determine all points in dispute by 
their final certificate. The work was completed and accepted by 
the commissioners on the 11th October, 1882, but the certificate 
was only granted on the 4th February, 1886. In an action 
brought by the contractors (appellants) for 1181,241 for alleged 
balance of contract price and extra work, 

Held, Ist, that although the certificate of the engineers was 
binding on the parties and could not be set aside as regards any 
matter coming within the jurisdiction of the engineers, yet that 
such certificate can be corrected or i*eformed by the court where 
it is shown that the engineers have improperly deducted from 
the bulk sum contract price the sum of $32,100 for an alleged 
error in the calculation of the quantities of dredging to be done, 
stated in the specification, and the quantities actually done. 

2nd. That interest could not be computed from an earlier date 
than from the date of the final certificate, fixing the amount due 
to the contractors under the contract, viz. 4 February, 1886. 

Strong and Gwynno, JJ., were of opinion that the certificate 
could have been reformed as regards an item for removal of sand 
erroneously paid for to other contractors by the commissioners 
and charged to the plaintiffs. 

Appeal and cross appeal allowed with costs. 

Osier, Q.C., <k Cook, Q.C., for appellants. 

Irvine, Q.C., & Stuart, Q.C, for respondents. 



Quebea] 

Ottawa, Nov. 17, 1891. 

Pbtrt et al. v. Caissb D'Eoomomib. 

Bank Stock— Substituted property— Registration— Arts. 931, 938, 
939, C C, Shares in trust— Condcitio indehiti—Art, 1047, 
1048, a C 

The curator to the substitution of W. Petry, paid to the re- 



THE LEGAL NEWS. 



58 



hpondents the sum of $8,632, to redeem 34 shares of the e *^ital 
stock of the Bank of Montreal entered on the books of the bank 
in the name of W. G. P. in trust, and which the said W. G. P., 
one of the greves and manager of the estate, had pledged to re- 
spondent for advances made to him pei'sonally. H. P. et aL, ap- 
pellants, representing the substitution, by their action seek to be 
refunded the money which they allege the Rev. J. P., one of them, 
had paid by error as curator to redeem shares belonging to the 
substitution. The shares in question were not mentioned in the 
will of William Petry, and there was no inventory to show they 
formed part of the estate, and no acte demploi or remploi to show 
that they were acquire 1 with the assets of the estate. 

Held, affirming the judgments of the courts below, 1st. Per 
Ritchie, C. J., & Fouruier & Taschereau, JJ., that the debt having 
been paid with full knowledge of the facts the plaintiff could not 
recover. 

2nd. Per Strong & Fournier, JJ. That bank stocks cannot be 
held as regards third parties in gooi faith to form part of substi- 
tuted property on the ground thac they have been purchased 
with monies belonging to the substitution, without an act of in- 
vestment in the name of the substitution and a due registration 
thereof. JLrU 931, 938, 939 C. C. (Patterson, J., dissenting). 

Appeal dismissed with costs. 

Irvine, Q.C., iSa Stuart, Q,0., for appellants. 

Hamel, Q.C, dc Fitzpatrick, Q,0,, for respondents. 



New Brunswick.] 

Ottawa, June 22, 1891. 

MoEban v. Jones. 

Practice — Proceedings in equity ^Parties. 

C, who had a suit pending on certain policies of insurance, 
assigned to defendant all his interest in said suit and said policies, 
and being indebted to B & Co., he gave them an order on defend- 
daat directing the latter to pay B. & Co. the balance coming 
from the insurance claim after paying what was due to defendant 
himself. B. & Co. indorsed the oixier and delivered it to plaintiff, 
who presented it to defendant, and defendant accepted it* by 
writing his name across the face. B. & Go. afterwai*ds gave 
plaintiff a written document stating that, having been informed 
that the order was not negotiable by indorsement, in oi*der to 
perfect plaintiff's title they assigned and transferred to him the 
order, and made him their attorney, in their name, but for his 
own benefit, to collect the same. 
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The insurance monies having come into the hands of defend- 
ant he refused to give plaintiff an account or pay what was due 
to him, but stated that prior claims had exhausted the money. 
In an action for an account and payment the defendant demur- 
red claiming that both C. and B. & Co. should be made parties. 
The demurrer was overruled and the same objection was 
raised in the answer. On appeal the question of want of par- 
ties was the only one argued. 

^6^ affirming the judgment of the Ck)art below, Strong, J„ 
dissenting, that the question was res judicata by the judgment 
on the demurrer; if not, the judgment was right as neither C. 
nor B. & Co. were necessary parties. 

Appeal dismissed with costs. 

Blour^ A, G., and Hazm for appellant. 

Weldon, Q. 6'., for respondent. 



Manitoba]. 



Ottawa, Nov. 16, 1891. 



BuEiUi Municipality of Cornwallis v. Tai Canadian 

Pacific Bail way Co. 

Taxations-Exemption from — Lands sold or occupied — Crown 

lands — Locus. 

By the charter of the C. P. E. Co. the lands of the company in 
the North West Territories, until sold or occupied, are exempt 
from Dominion, Provincial or municipal taxation for twenty 
years after the grant thereof from the Crown. 

Held^ affirming the judgment of the Court of Queen's Bench 
(Man.), 

1. That an agreement to sell any of said lands, which has not 
been completed and no conveyance of which has been executed, 
does not take away the exemption, to effect which the land 
must be actually sold. 

2. The exemption attaches to land allotted to the company 
before as well as after the patent is issued by the Crown. 

3. Lands situate in the North West Territories do not lose 
the exemption by being afterwards incorporated within the 
boundaries of the Province of Manitoba on an extension thereof. 

Appeal dismissed with costs. 
Robinson, Q, C, and Crawford for the appellants. 
8. H, Blake, Q. C, for the respondents. 
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OnUria] 

Ottawa, Nov. 16, 1891. 

Quiet t. Thk Qdbkn. 
Conatitutional Law — Validity of Dominion Acts — 31 V. c. 17 (/)) — 
33 V. I'. 50 {D) — Banking and incorporation of ftaiA* — flonA- 
ruptcy and Insolvency— Taxation — Exemption —Crown Land* — 
Beneficial interest o/ Crown. 

The Buok of U. C. was ineotvent whea the B. N. A. Act wae 
paaaed, &iid all its proporty and assets had beeo transfeired to 
trostoes. By 31 V., c. 17, the Dominion Purliamont ratifiod the 
assigDmeat and cooatiLuted the trasteei a body corporate with 
powei- to carry oa the businus:^ of the bank so far us was neces- 
sary for winding np the siime. By 33 V., c. 50, the same Parlia- 
ment transferred ail the pi-operty and assets of the bank to the 
Dominion Government. Suteequently a piece of land included in 
said assets whs sold by the Government and a mortgage taken for 
the purchase money. This land was assessed by the municipality 
in which it was situate and sold for unpaid taxes. In a suit to 
set aside this tax &ale : 

Meld, nffirming the judgment (ai^nomine The Queen v. County 
of WelUngton) ofthe Court of Appeal (17 Ont App. B. 615) that 
said acts of the Dominion Parliament were intra vires. 

Per Ritchie, C. J. Furliament having legislative jurisdiction 
over " Banking and the Incorporation of Banks," and over 
" Baokrnptoy and Insolvency," could pass the acts in question. 

Per Strong, Toecbereau and Patterson, JJ. The right of the 
Dominion Parliament to pass tbo said acta cannot bo referred to 
its right to legislate with respect to " Banking and the Incor- 
poration of Banks," but is derived from its jurisdiction over 
" Bankruptcy and Insolvency," 

Setd, also, that the Crown having a beneficial interest in the 
lands on which it held a mortgage, such lands were exempt from 
taxation and the tax sale was invalid. 

Appeal dismissed with costs. 

Bain. Q. C, for appellants. 

Gamble, for respondents. 

Haoltoba.] 

Ottawa, Nov. 16, 1891. 

Bkrnabdih v. UoNioiPALiTr OP North Doppirin. 
Contract — Corporation — Capacity to contract except under seal. 
G. in answer to advertisement tendered for a contract to bnild 
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R bridge for the mnnlcipality of N. B. and bis tender wag u- 
oeptod by resolntJOD of the Maoicipsl Conncil. No by-Uw wu 
paned anthorising O. to do tbe work, bat the bridge wu bnilt 
and partly paid for, and a balance remained unpaid for wbioh B,, 
to whom <J. had aaeigned the contract, notice of the aasignmut 
having been given to tbe Coancil io writing, brongbt an utioD. 
This balance had been garnished by a creditor of G-., bat the onl; 
defence nrged to tbe action was that there was no contract under 
seal, in the atwenoe of which the corporation could not be held 
liable. On the trial there was produced a document signal by G- 
purporting to be the contract for the building of tbe bridge. It 
bad no seal and was not signed by any ofSoer of the moaici- 
pality. The duplicate was alleged to have been mislaid in the 
office of the clerk of the mnnioipality. 

ffeld, reversing the judgment of tbe Court of Qaoen'a Bench 
(Man.) (6 Man. L. R.) Ritchie, C,J., and Strong, J., dissenting, 
that the work having been executed and the corporation having 
accepted it, and enjoyed the benefit of it, they could not now be 
permitted to raise the defence that there was no liability on them 
because there was no contract under seal. 

Appeal allowed with costs. 

Tupper, Q.C., for appellant. 

Otter, Q.C., and Martin, Atty. Gen., of If anitoba, for respondent 

Manitoba.] 

Ottawa, Nov. 17,t891. 

MUHIOIPALITT OF UORRtS T. ThE LORDON & CANADIAN IjOAN Co. 

Municipality — Final judgment— Practice — Specially indorsed writ 
— Summary judgment on. 
In an action against a municipality to recover tbe amount of 
certain debentures the writ of summons was specially indorsed, 
and defendants having appeared a summons was taken oat ac- 
cording to tbe practice in the Court of Queen's Bench in such 
cases, calling upon said defendants to show cause at a day 
named why judgment should not be signed against them sam- 
marily. On tbe return of the summons the Judge before whom 
it was returnable, afler hearing the parties, ordered that plain- 
tiffs should be at liberty to enter up judgment in the action fbr the 
amouDt indorsed on the writ. This order was ^rmed on appeal 
to tbe full court, and a further appeal was sought by the defen- 
dants to tbe Supreme Court of Canada. 
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Heid, that the judgment sought to be appealed frotn was not 
a final judgment within the meaning of the Supreme Court Act, 
and no appeal theref^m would lie. 

Appeal quBshod with costa. 

Chrysler, Q.C,, for motion. 

Sogg, Q.C., and Crawford, contra. 

Ontaria] 

HaLTON EbCOTION. IjDsh t. Waldii. 

Election Petition — Appeal— Disaotution of Parliament — Return of 

Depotit. 

In the interval between the taking of an appeal from a decision 
delivered on the 8th N'ovember, 1890, in a controverted election 
petition and the February sitting (1891) of the Supremo Court of 
Canada, Parliament was dissolved, and by the effect of the dis- 
solution the petition dropped. The respondent subsequently, in 
order to have the coats that were awarded to him at the trial 
ta ed and paid out of the money deposited in the Court below 
by the petitioner as eecority for costs, moved before a Judge of 
the Supreme Court in Chambers to have the appeal dismtssed for 
want of prosecntiou, or to have the record remitted to the court 
below. The petitioner asserted his right to have his deposit re- 
turned to him. 

^U, per Pattei-son, J., Ist. That the final determination ot 
the Tight to coats being kept in suspense by the appeal the motion 
should be refused. 

2nd. That inasuucb as the money deposited in the court 
below ought to be disposed of by an order of that Court, the 
R^istrar of this Court should certify to that Court that the 
appeal was not heard, and that the petition dropped by reason of 
the dissolution of Parliament on the 2nd February, 1891. 

Motion refhsed. - 

Kerr, Q.O., for motion. 

Ayletworth, Q,C., contra. 

COURT OF QUEEN'S BENCM— MONTREAL. 
Action for reformation cf aecovni — Form ofjadgmmt therein — Detiat- 
mentfrompart of judgment — Oostt. 
Meld: — 1. In an action against an agent for reformation of an 
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account rendered, where the judgment oixiered the account to be 
reformed within thirty days, by adding to the balance stated, 
certain sums proved to have been omitted in the account, and 
the judgment pi'oceeded to condemn the defendant to pay the 
amount omitted, before the balance due and payable had been 
eetablishod in due courae of law, that the Latter part of such judg- 
ment is irregular and erroneous. 

2. Where the plaintiff desisted from the latter part of the judg- 
ment above mentioned, and obtained acte of disistement, pending 
an appeal by the defendant from the judgment, that the respon- 
dent should be held only for the costs of the appeal up to the 
time when he obtained acte of desistemeat as aforesaid, and that 
the appellant having failed on the other grounds of appeal, 
aiiottld be eoodemned to pmy the costs of the appeal fVom the 
date when acte was obtained. — Stephens di Gillespie, Lacoste. C. 
J., Baby, Boss^, Wurtele, JJ., Sept. 26, 1891. 



Taxation — Insane Asylum — Charitable institution — Exemption — 

B. S. Q. 2044, 6146. 

iKsM;— Thatan asylum for the Insane, established and incor- 
porated by an Act of the legislature, and supported chiefly by 
voluntary donations, the members of the corporation individually 
deriving no profit from the institution, ia a charitable institution 
within the meaning of B. S. Q. 2044, 6146, and therefore exempt 
from the payment of municipal and school taxes. — Corporation of 
Verdun cfe Protestant Hospital for the Insane, Lacoste, C. J., Baby, 
Boss^, Wurtele, JJ., Sept. 27, 1891. 



PROCEEDINaS IN APPEAL—MONTREAL. 

Friday, January 15. 
The Court adjourned, the parties not being ready to proceed in 

any case. 

Saturday^ January 16. 

Commission of Mr. Justice Hall read. Commissions of Justices 
Wurtele and Ouimet read, the former to replace Mr. Justice 
Cross, during his leave of absence, and the latter to replace Mr. 
Justice Baby during the term. 

Menard dit Bonenfant ds Bryson. — Appeal from judgment of the 
Court of Beview, Montreal, Jan. 31, 1891. Part hoard. 

Monday J January 18. 

Villeneuved! Kent. — Confirmed, Blanchet, J., diss. 
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De^'ftrduu A Robert, * Laviolette. — Confirmed as to costs of 
the actios aN garuntie. Pi'iocipal actioo dismiBaed with costs. 
Action en gartntie maiQlained, with coats of contestation agaioat 
defondant at ganaUie. In appeal the appellant sacceeds against 
one of the reapoadMtto (Robert) with coats, bat fails as to the 
other (Lariolette), with oo:its in favour of the latter. 

Oreat North Western Telegraph Co. & Xovrance.— jConfiimed. 

Magor A Kehior. — Confirmed. 

Trester it Canadiaa Pacific R. Oo. — ConQrmei. 

Sebert ds Wright, & Beauhamtis Junction R. Oo. —Confirmed. 

JUerehanta Bankof Canada & Ciumingham. — Confirmed. 

Jjffuntxaii) Feronnenu.— Confirmed. 

Banqve Jacques Cartier & LebloM. — Reversed. 

Corporation Dissentient School Trustees of Cote St.- Paul <fe 
Brmet, <£ Davidson. — Coafirmed. 

Norman <b Shaw, — Motion of appellant, to.be allowed to give 
secority, granted, without costs. 

Otasgovi de London Int. Co. <6 Canadian liquidators. — Settled ont 
of ooart. . 

J^nard dit Bonenfant & Bryson. — Searing coacladed. C.A.V. 

Woods A The Queen. — JIfotioa by the Ci-own to dismiss writ of 
error, the plaiotill' in error having made default to appear. C. A.Y . 

McCaffrey & Ontario Bank. — Appeal from interlocatory judg- 
ment of the Saperioi' Court, Montreal, Jett^, J., June 6, 1891. 
C.A.T. 

Mongenais & Allan. — Appsal from judgment of the Superior 
Gonrt, Montreal, Toscherdaa, J., June 27, 1891. — Part heard. 
Tuesday, January 19. 

Cie. Chemin defer Atlantique <b Trudeau. — Re-bearing ordered. 

Jfiui^enau (fi A/^M.— Hearing concluded. C.A.V. 

Canada Invettnent A Agency Co. <£ Mc&regor. — Appeal from 
jodgment of the Superior Court, Montreal, Pagnuelo, J., May 30, 
1890.— Part heard. 

Wednesday, January 20. 

The Court did not sit, this day having been appointed for the 
ftineral of H.RH. the Dake of Clarence. 

Thursday, January 21. 
Canadian Bank of Commerce A Stevenson. — Re-hearing ordered. 
Ives A Parmalee. — Motion for leave to appeal from an inter- 
locatory judgment dismissing an exception to the form,— C.A.T> 
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Church dh Bemier, — Appeal from judgment of the Superior 
Court, St. Hyacinthe, Tellier, J., Bee. 31, 1888.— Heard. C.A.V. 

Casselman Lumber Co, & Naylor, — Motion for leave to appeal 
from an interlocutory judgment. — C.A.V. 

Powers (k Martindate. — Appeal fi-om the judgment of the 
Superior Court, Bedford, Tait, J., Nov. 24, 1887.— Part heard. 

Friday, January 22. 

Powers dk Martindale — Hearing concluded. C.A. V. 

City of Sotel dk Provost. — Appeal from judgment of the Superior 
Court, Richelieu, Ouimet, J., June 4, 1890. Heard. C.A.V. 

Canada Atlantic B.Co. dk Poirier, — Appeal from judgment of the 
Circuit Court, Beauharnois, Belanger, J., Nov. 5, 1890. — Heard. 
C.A.V. . 

PUmte dk Corporation du Village de St. Jean de Matha. — Appeal 
from judgment of the Court of Review, Montreal, Jan. dl, 1890. 
— Part heard. 

Saturday, January 23. 

Geddes dh City dk District Savings Bank. — Motion for leave to 
appeal from an interlocutory judgment. C. A.Y. 

Plante dk Corporation du Village de St Jean de Matha. — Hear- 
ing concluded. C.A.Y. 

Lapierre dk Bodier. — Appeal from judgment of the Superior 
Court, Montreal, Davidson, J., June 30, 1890. — Part heard. 

Monday, January 25. 

Geddes dk City and District Savings Bank. — Motion for leave to 
appeal fi*om an interlocutory judgment dismissed. 

Canada Investment dk Agency Co. dk McGregor. — Hearing con- 
cluded. — C.A.V. 

Tuesday, January 26. 

Bank of B. N, A. dk Stewart. — Confirmed, Boss^ and Blanche t 
JJ., dissenting. 

Travellers Insurance Company dk Tumbull. — Motion for leave to 
appeal rejected, Bos8^, J., dissenting. 

Parker dk Langridge. — Confirmed. 

Bedard dk Cusson. — Reformed, and damages reduced to $100,^ 
with costs of appeal against respondent. 

Canada Railway News Co. dk Mutual News Co. — Confirmed. 

McCaffrey dk Ontario Bank.— Reversed. Leave to file plea 
within eight days on payment of $30. 

Ives dk Parmalee. — ^Motion for leave to appeal i*ejected. 
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Cauelman Lumber Co. A Naytor. — Motioo for leave to appeal re- 
jected. 

Wood* & The Qutm. — Writ of error diBmisBed by de&alt. 

Lapierre & Rodier. — Hearing concloded. C.A.Y. 

VaUie * Prefontaine; Dufresne * Prefontaine. — Appeal from 
jadgmeot of the Superior Coart, Montreal, Tellier, J., Jan. 31, 
1890.— Part heard. 

Wednetday, Jaimary 27. 

The follofftng appeals were dismiBsed, no proceedings being 
bad within the year :— Commiaraires Chemins 1 barri^res & Cit^ 
de Uontr^a! ; Bewette & FaradiB ; Beaamolt & C. P. S. ; Mitchi- 
eon k Cbilda; Pominville & Decary; Pontiao Junction R Co. k 
Mahoney ; Dion k 6ervaia. 

ValUe & Prefontaijie ; Dufrane <£ Profantaine. — Hearing oon- 
oladed.— C.A.T. 

Cadiettx & Taehi. — Appeal IVom judgment of the Superior 
Court, Montreal, Davidson, J. — Part heard. 

The Court adjourned to Feb. 17. 

Caau «n diUberi after January term .- — 

Uarsao & (randet; Menard dit Bonenfant & Brysonj Mod- 
genaiB k Allan ; Church k Bemier ; Powers k Martindale ; Cit^ 
de Sorel k Provost ; Canada Atlantic R Co. k Poiriei-; Plante k 
Corporation St. Jean de Mathaj Canada InveBtment& Agency 
Co. k McGregor; McGrcgor&Uanadalnveatment & Agency Co: ; 
Lapierre k Bodier ; Vallde k Prefontaine; Dofresne & Pr^fon- 
tMine. 



INSOLVENT NOTICES. 
Quebec Official Gazette, Jan. 16, 23, 30. 
Judicial Abandonments. 
Bkbtaand, David, Trots Pistoles, Jan. 20. 
CEOiNiiRi, Louis, 8t. Pie, Jan. 23. 
Clkubnt k BoiTiN, Quebec, J«n. 12. 
Clbbmont, Edmond, crockery-dealer, Montreal, Jan. 7. 
DcuxKB, Jean Bte., tanner, St. Julie de Somerset, Jan. 26, 
Palabdiah k Paquxt, tanners and cnrriei-s, Qnebec, Jan. ' 
Galiboib, FraneoiB D., hotel-keeper, Quebec, Jan. 27. 
GoDiN, Engine, grocer, Montreal, Jan. 14. 
GovBDKAn, F^lix, Quebec, Jan. 27. 
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Heable, James G., soap mannfacturer, Montreal, Jan. 13. 

Hood, Mann & Cj., Montreal, Jan. 18. 

HoDON, Pierre, Montreal, Jan. t. 

Lanqib, DMne Philom^ne, St. Kyaolnthe, Jan. IS. 

Lanqlois & Langlois, manafacturers, Qaebec, Jan. 8. 

MiLBUBNE, Robert John, cigar-dealer, Montreal, Jan. 7. 

PiTON, Alphonse, hotel keeper, Qaebec, Jan. 25. 

BafiAULT, Bame B., St. Albert de Warwick, Jan. 13. 

RiTCBiB, John, boDt and shoo manufactarer, Qaebec, Jan. 9. 

Samson, Thomas J., Arthabaskaville, Jan. 25. 

TfliriAUDBAU, Honord, Stanfold, Jan. 25. 

Watbbs Bros & Co., printers and publishers, Montreal, Jan. 18. 

Walters, Adam, grocer, Qaebec, Jan. 25. 

Curators Appointed, 

Bbisbbois, Pierre. — C. Besmarteau, Montreal, curator, Jan. 7. 
BaowN & Son, Jas., Montreal. — A. W. Stevenson, Montreal, 

curator, Jan. 12. 
Clembnt & Boivin, Quebec— B. Arcand, Quebec, curator, Jan. 25. 
Clbrh)nt, E)1., Montreal. — C. Desmarteau, Montreal, curator, 

Jan. 14. 
BapouR, Toassaint, Montreal.— L. U. Beachamps, Montreal, cur- 
ator, Jan. 18. 
BufiAND, Bame El^onore, St. Albert de Warwick. — Kent & Tur- 

cotte, Montreal, joint curator, Jan. 25. 
G-iauiaB, Richard. — N. Lambert, St. Joseph, Beauoe, curator, 

Jan. 23. 
GrODiN, Eugene. — L. G. G. Beliveau, Montreal, curator, Jan. 22. 
GAUTHiEa, Adelard. — Kent & Turcotte, Montreal, joint curator, 

Jan. 15. 
Hbarle, Jas. G., Montreal. — W. A. Caldwell, Montreal, curator, 

Jan. 23. 
HuBBBLL & Brown, Montreal. — A. F. Riddell, Montreal, curator, 

Jan. 28. 
HoDON, Pierre, Montreal. — A. F. Riddell, Montreal, curator, 

Jan. 18. 
Lanqlois, Joseph, Ste. Scholastique. — D. Seath, Montreal, oar- 

ator, Bee. 29. 
Lanqlois & Langlois, Quebec. — B. Arcand, Quebec, curator, 

Jan. 20. 
LsFEBVBS, Odina, Quebec. ~N. Matte, Quebec, curator, Jan. 18. 
Margeau, Evariste. — N. Matte, Quebec, curator, Jan. 12. 
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Melburni, R. J., Kontreal. — C. Dosmartefta, Uoutreal, cumtor, 
Jan. U. 

MooNir &. Co., Geo. A., Montreal. — A. F. Biddell, Uontresl, 
carator, Jao. 23. 

pATBHso:! & Co., John A., Uontreal. — A. W. Sterensoa, Mont- 
real, curator, Jan. 12. 

PsLLiriEEi, Magloire. — Rojer k Barrage, Sherbrooke, joint cur- 
ator, Jan. 25. 

BiEPKRT & Co., Montreal. — Kent & Tnrcotte, Montreal, joint 
carator, Jan. 15. 

RiTCHix, John, Quebec. — D. Arcand, Quebec, curator, Jan, 20. 

Tessibk, Frs., Dewitville. — C. Desmarteau, Montreal, curator, 
Jan. 18. 

ToooaiTTB, Joseph altos Zozime, St, Paul d'Abbotsford. — J. 0. 
Dion, St. Hyaointhe, curator, Jan. 9. 

TaoDiAu, S. G. and J. P., Stanbridge Station.— E. W. Moi:gan, 
Bedford, curator, Jan. 15. 

TtraoBON, Darveau k Co., Quebec. — N. Matte, Qaebec, curator, 
Jao. 20. 

Vanandaiqctx iiY Gadeois, Andr^, St. Ephrem d'Upton. — J. O. 
Dion. St. Syacinthe, curator, Jan. 9. 

ViMBiao, Harris, Montreal. — Kent k Turcotte, Montreal, joint 
carator, Jan. 26. 

WATsas Bros, k Co. — P. A. Crosby, Uontreal, curator, Jan. 28. 
Dividendt. 

Ahtot, Exias. — First and final dividend, payable Feb. 6, C. Des- 
marteau, Monti-eal, curator. 

Bbaqdbt k Chinic, Qaebec. — First dividend, payable Feb. 17, 
D. Rattray, Quebec, curator. 

Bbaddbt k fila, E., Weedon. — First and final dividend on pro- 
ceeds of real estate, payable Fob. 19, Millier k Griffith, 
Sherbrooke, joi nt curator. 

Berobtin, L. a. & Roy, Quebec, — First and final dividend, pay- 
able Feb. 3, H. A. Bedard, Quebec, curator. 

Blais, Dame D. H., St. Uo»e. — First and final dividend, payable 
Feb. 16, H. A. Bedard, Qnebec, curator. 

Cos9BTn&Go.,0., Valleyfield. — First dividend, payable Feb. 11, 

C. Desmarteau, Montreal, curator. 
Gaboubt, a., Uontreal. — First dividend, payable Feb. 16, Kent 

k Turcotte, Montreal, joint curator. 
OAQitf, Jacob, Rimoaski. — First dividend, payable Feb. 16, H. 
A. Bedard, Qaebec, carator. 
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JoLiooEUB, MoiLse (JoIIcoenr & Drolet), Montreal. — ^First and 

final dividend, payable Feb. 10, D. Seatb, Montreal, curator. 
JuLiBN & Co., Edm., Hedleyville. — Second and Anal diyidend, 

payable Jan. 31, N. Matte, Quebec, curator. 
Lamthiir, a., Montreal.— ^Firat and final dividend, payable Feb. 

12, C. Besmarteau, Montreal, curator. 
Lapointe, George. — Fii^st and final dividend, payable Feb. 17, 

T. Gauthier, Montreal, curator. 
LCTOURNKAUx, Jean. — First and final dividend, payable Jan. 30, 

J. M. Marcotte, Montreal, curator. 
MaoLean, Shave & Co., Montreal. — First and final dividend, 

payable Feb. 16, W. A. Caldwell, Montreal, curator. 
Maillet, Job. — ^Second and final dividend, payable Feb. 3, C. 

Besmarteau, Montreal, curator. 
MoBBissETTB, N. E.— First and final dividend, payable Jan. 25, 

F. Yalentine, Three Bivers, curator. 
NiooL, y., Quebec. — First and final dividend, payable Feb. 16, 

H. A. Bedard, Quebec, curator. 
RoBiTAiLLB, S.— First and final dividend, payable Feb. 6, C. Dee- 

marteau, Montreal, curator. ^ 
Samson, W. S., Windsor Mills.— First dividend, payable Feb. 9, 

J. Hyde, Montreal, curator. 
Snowdon & Co., C.C, Montreal. —First and final dividend, pay- 
able Jan. 29, P. S. Ross, Montreal, curator. 
Tanquat & Lafieur, Quebec— First and final dividend, payable 

Feb. 2, H. A. Bedard, Quebec, curator. 



GENERAL NOTES. 

LiBftTs OF Cboss-sx\m(nat(on. — ^The Law Journal in reference 
to a recent cause cUlbre in the Bivorce Court, observes : — '* The 
mere suggestion of a certain class of ofieace is enough to wreck 
the happiness and shatter the nervous system of many men. It 
is, therefore, nothing less than wanton cruelty to put such a 
weapon into the hands of counsel unless something much 
stronger than bare suspicion justifies its u$e. If th\^ can be said 
of the sterner sex, it is surely not too much to expect a more 
chivalrous sense of duty when a woman's chastity is in question. 
So long as the rules of cross-examining remain as at present, 
the public have a right to look to the leaders of the bar for pro- 
tection against any abuse of so powerful a weapon for good or 
evil, and if at any time they Look in vain, public opinion (which 
is very strong on this subject) will certainly make itself heard 
and felt in other quarters." 
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CURRENT TOPICS AND CASES. 

In Illinois Central R. Co, v. City of Chicago, Jan, 30, 1892, 
the principal question was as to the power of the city to 
extend its streets across a railroad. The Court (Circuit 
Court, Cook Co.) held that the railroad company took its 
charter and acquired its right of way subject to the right 
of the State, by itself or its accredited representatives, the 
municipalities, to exercise the right of eminent domain, 
and to extend public highways. and streets across the rail- 
road whenever the public exigency demands it. The 
railroad must, in this, yield to the municipality, a govern- 
mental agency representing the public at large. Railroads 
take their charter subject to the exercise of the police 
power by the State, or by its agencies, the municipalities, 
in which is the power to compel railroad companies, at 
their own expense, to provide and maintain crossings for 
the safety of the public and the prevention of accidents. 
The Chicago Legal News of Feb. 13, in which the case is 
reported, says : " The decision of the Court in this case 
has been watched with much interest by those operating 
railroads, or administering municipal government. It 
follows in line with the opinion delivered by Chief Jus- 
tice Magruder, published in this issue, and would, there- 
fore, seem to be next thing to a Supreme Court opinion." 
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Tn Banque Jacquet Carlier ^ Le^Umc, Cotirt of Queen's 
Bench, Montreal, Jan. 18, the Conrt held that a party who, 
before matarity, has become the holder of a promiBsory 
note in good faith and without notice of any objection, for 
valnable consideration, is entitled to recover the amonnt 
thereof from the person whose signature appears on the 
note as maker, even where it is proved that the signature 
was obtained by artifice and fraud, and without any con- 
sideration being received by the promissor. The concln- 
sion arrived at in this case varies from that stated by the 
Conrt of Appeal in Exchange Bank of Canada Sf Cork, M. 
L. !B., 3 Q. B. 61, in which an appeal by a bank, in another 
case connected with the Mahan frauds, was dismissed. It 
will be observed, however, that in Exchange Bank Sf Carit, 
the Court of Queen's Bench was of opinion that Baxter, 
for whom the bank was merely a pr^le-nota, had reason to 
be aware of the fraud by which the note had been ob- 
tained from the maker; and moreover, that it was not 
proved that Baxter had given consideration for the note. 

In Lavoiev. Lacroix, Superior Court, district of Bedford, 
Lynch, J., Jan. 14, 1892, the Court held that where the 
sale of movables under writ of execution has been retard- 
ed by an opposition filed by the defendant, and the day 
fixed for the return of the writ has passed without an 
order having been obtained from the Court or Judge 
extending the return day, the seizure lapses. The same 
thing was held by the Court of Review, Montreal, in 
Fletcher v. Smith, 2 Leg. News, 117- 

In Beaulne v. Foriter, noted in the present issue, Mr. 
Justice Tascherean made an announcement which re- 
quires the attention of the bar. The plaintifi" asked for 
leave to sne informd pauperis, in an action for alimentary 
allowance. His Honor remarked that formerly these 
actions were always brought in the Circuit Court, which 
had the effect of preventing large costs, which the parties 
could ill afford to pay. He added that after consultation 
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with his collea^es the bench had detennined to refuse 
leave to sue m formd pauperis in sach cases unless the 
actions were brought in the Circuit Court. This decision 
will prevent Dseless costs to a class of litigants to whom 
a heavy bill of costs is an intolerable evil. 



THE ACTION UNDER ARl. 1056, C.C. 

Few cases have attracted more attention from the bar 
than C.P.R. Co. ^ Robinson ; it might probably be added 
with truth that few judgments pronounced by the 
Supreme Court have cansed so much surprise. The 
majority and dissentient opinions will be found in the 
present issue. 

It will be observed that the action is brought under Art. 
1056 of the Civil Code, by the widow of a man who was 
fatally injured while in the service of the Company, and 
died somewhat more than a year afterwards. The case 
has a peculiar history. It was twice tried before special 
jnries. After each trial it was carried through all the 
conrts. On the first occasion, after judgment had been 
rendered ia favour of the plaintiff by the Court of 
Queen's Bench, the Supreme Coart ordered a new trial. 
The defendants before proceeding to the second trial 
obtained leave to amend their pleas. A second trial took 
place, the verdict being again in favor of the plaintiff 
Robinson. It was only after all this litigation, which 
had extended over six or seven years, that a construction 
of Art. 1056 which had not occurred to the learned 
counsel for the defence in all this time, and which ap- 
parently had never occnrred to any member of the courts 
through which the case had passed, was suggested at 
the argument before the Court of Beview, after the second 
jury trial. The suggestion was this : That a year had 
elapsed before the death of the injured person ; that the 
action for bodily injuries is prescribed by one year ; that at 
the date of death the injured person had therefore no right 
of action if death had not ensued; that Art. 1056 assumes 
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there is a sabBisting right of action at the date of death, 
which the injured person might have exercised if death 
had not ensued ; and therefore on the face of the declara- 
tion no right was shown to the remedy under Art. 
1056. One judge of the three who sat in Review 
sustained this pretention, but the Court of Queen's 
Bench unanimously pronounced against it. The late 
Sir A. A. Dorion, who delivered the judgment of the 
Court, stated his conviction very strongly that the ques- 
tion of prescription of the husband's claim could not 
affect the right of the wife, provided she sued within a 
year after his death ; that the action of the widow under 
Art. 1056 is a new and distinct action, given to her when- 
ever the husband dies without having obtained indem- 
nity. The case went to the Supreme Court for the second 
time, and there Mr. Justice Fournier was equally positive 
that the widow's right was not affected by prescription 
against the husband ; but Mr, Justice Taschereau, whose 
opinion was concurred in by the other members of the 
Court, held the contrary. 

We find, therefore, that eight judges in all support the 
widow's claim, (the eight being all from the bar of this 
province), while six judges (two only from this province), 
hold that it does not exist. 

That the terms of Art. 1056 are tolerably clear in them- 
selves is abundantly evident from the fact that during 
half a dozen years of litigation everybody interpreted 
them in the same way. No question was raised as to 
their meaning. The article reads : " In all cases where 
" the person injured by the commissioa of an offence or 
" a quasi offence dies in consequence, without having 
" obtained indemnity or satisfaction, his consort and his as- 
'.' cendant and descendant relations have a right, hul only 
" within a year after his death, to recover from the person 
" who committed the offence or quasi offence, or his re- 
" presentatives, all damages occasioned by such death " 
The majority of the Supreme Court, apparently, would 
add to the words " without having obtained indemnity 
or Batisfaction," the words " or without a suflScient time 
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' to prescribe the action of the injured person having 
" elapsed before the death." 

As the case has been removed to a higher Court we 
have no disposition to discuss the qnestiou here. Mr. 
Justice Taschereau has, in the opinion which will be found 
in the present issue, nrged with considerable force and 
ingenuity the view that there must be a claim subsisting 
at the time of death. It seems to us that there ia a 
reason why prescription of the husband's claim should 
have nothing to do with the action under Art. 1056. The 
effect of this article is to relieve a person fatally injured 
&om the burden of suing for damages during the frag- 
ment of life left to him. He may accept indemnity, but 
if indemnity be withheld he knows that his widow and 
children will have a valid claim after his death. A man 
fatally injured cannot easily foresee how long he may 
survive. It is of course a very unusual thing for death 
to be deferred for a year. Would it not be a hardship as 
well as an absurdity that a dying man who sees the year 
drawing to an end, should in his last days be under an 
obligation to institute a suit ? And to what end ? Not 
with the expectation of arriving at a judgment, for he 
may not have a week of life ; but he is told that he 
must do this solely to interrupt prescription and prevent 
his wife's claim from being lost. 

There must be a claim, it is said, subsisting at the 
moment of death. But in the next clause of the article 
the action ia given to the widow of a person dying from 
wounds received in a duel, even against the seconds and 
witnesses. A person mortally wounded would have no 
claim which he could urge, ^^inst his antagonist or 
those present. So there is no subsisting claim in that 
case. 

The Judicial Committee has granted special leave to 
appeal. We had an opportunity, in July last, of hearing 
the argument before their lordships. The history of the 
case and the grounds of the judgment of the Supreme 
Court were very fully entered into, Mr. Digby of the 
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EDglish bar representing the petitioner, and Mr. H. 
Abbott the reepondentB. Their lordships, after a few 
minutes, private deliberation, delivered the judgment 
which will be found on another page, granting special 
leave to appeal. 

In these remarks we have not referred to the question 
whether the action for bodily injuries is prescribed by 
one or two years ia a case like the present. The Code is 
not free from difficulty, and whatever may be the constrnc- 
tlon put upon it, it must be conceded that one year is a 
very inadequate time. Injuries may be received which 
do not develop themselves, and the extent of which 
cannot be accurately estimated, within a twelve month 
from the time of the accident. In England the prescrip- 
tion is six years, so that a point like that raised in the 
Robinson case is never likely to arise there. 
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Taschcseau, J. : — 

By Sec. 1 of ch. 78, C.S.C., it ie enacted that " Whenever the 
*' death of a peraon bus been caased by sucb wrongful act, 
" neglect or default, as would (if death had not ensued) have en- 
'' titled the party injured to maintain an action and recover 
" damages in respect thereof, in such caae the person who 
" would have been liable if death had not ensued, shall be liable 
" to an action for damages, notwithstanding the death of the 
" person injured, and although the death has been caused undev 
" such circamstances as amount in law to felony." Since this 
case was before this Court in 1887, as reported in 14 Supr. C. 105, 
that Statute hoe been expressly repealed hy the Revised Statutes 
of Quebec, Appendix A; but under 60 Yic. ch. 5, Sees. 5, 6, T. 
such repeal, ooald it otherwise do so, does not affect the present 
cose. Then I do not see that it odds anything to the repeal en- 
acted by An. 2tll3, C.C., of all previous laws on matters upon 
which express provision is made in the Code. So that, for our 
determination of the cose as now presented to us, the law is 
precisely the same as it was upon the former appeal. 

Now, I take it to be concluded by the judgment of this Court 
upon that appeal that this action, avowedly brought under Art. 
1056 of the Code, is nothing else but the statutory action given 
in England by Loi'd Campbell's Act, and consequently, that, in 
expounding the law as to its nature and the principles npon which 
it rests, we must be gaided by the same considerations, and 
governed by the same rules, that have been authoritatively 
adopted and recognized in the construction of that Act. And 
one of these rules, I would say to-day an un eon trover ted one, is 
that, nnder the Act, the widow or other relatives therein men- 
tioned have no action, if at the time of his death, the deceased 
had none. 

The leading cose on the question is Eead v. Great Eastern, L.B., 
3 Q.B. 555, where it was determined, apon that principle, that if 
the deceased had accepted any compensation in satisfaction of 
his claim against the defendant, the personal representatives are 
debarred &om bringing any action under the Statute. The 
Statute does not give any new right of action or a fresh cause of 
action, said the Court, and if the deceased has received cooipen- 
satioD he could " not have maintained an action and recovered 
" damages in respect thereof in the very words of the Statute, so 
" this plaintiff has herself no action." And as Luab, J., said in 
the same case, as reported in 9 B. & S: " The Statute gives a 
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" right of action when there was at the time of tbo death ttitb- 
" sisting cause of action." 

In Haigh v. Boyat Mail Steam Packet Co., 52 L.J.Q.B. 640, Brett, 
M.R., speaking of the ^ame Statute said, "under which, it is 
" clear, the exccutoi-s can oulj recover if the deceased man 
'' could have recovered, sapposing that everything did happen lo 
" him which, had he not been killed, ironld have entitled him lo 
" bring an action." 

I refer also to Armsworth v. South Eastern, 11 Jur, 758; 
Tvcker v. Chajdin, 2 C. & R. 730 ; Boulter v. Webtter, 11 L. J, S. 
S. 598. In Griffiths v. The Earl of Dudley, 9 Q. B. D. 357, on the 
same principle, again, it was held that if the decoaeed, being » 
workman, had contracted for himself or hia representatives wiUi 
his employer not to claim compensation for personal injury, 
whether resulting in death or not, his widow bud no action nnder 
Loi'd Campbell's Act for the damages retiulting to her from his 
death. The plaintiff had argued that the Act gives a separate 
and independent right to the widow and children of a pereon 
killed, a right wholly separate from any right existing in the de- 
cedent's legal representatives, to recover for injuries to his pe^ 
sonal estate. But, said Field, J., "^eac/ v. Great Eastema^ 
" clear decision that Lord Campbell's Act did not give aoy new 
" cause of action, but only substituted the right of the represeD- 
'' tativo to sue in the place of the right which the deceased iilm- 
'• self would have had if he had survived." And Cave, J., added, 
" " It was argued lh»t whether or not the deceased could have 
'' bargained away his own right to recover damages, he could not 
" bargain away the right of bis family under Lord Campbell's 
." Act. That Act was passed because it was thought a baidsbip 
" that, where a man sustained persona] injuries, and died wilh- 
" out having himself recovered compensation, leaving behind him 
" persons in certain degrees of relationship, those persons should 
" not be entitled to bring an action. Read v. Great Eastern ba<> 
" decided that tho Act gives no new cause of action to the 
" relatives, but only a right in substitution for the right of action 
" which the deceased would have had if he bud survived," 

And in Senior v. Ward, 1 Ell. & Ell, 385, Loi-d Campbell, C. 
J., said, "We conceive that the legislature in passing the atatnte 
" upon which the action is brought, intended to give an action (a 
" the representatives of a person killed by negligence only wher^ 
" had he sui-vived, he himself, at the common law, could have 
" maintained an action against the person guilty of the all^^^^ 
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" negligence." It is true that, in Pym v. Great Northern, 4 B. & 
S. 396, in the Excheqaer Chamber, Erie, C.J., said:— "The 
" Btalute au appears to me, givea to the personal repreaentative a 
" cause of action beyond that which tbedeceaeed would have had 
" if he had eni-vived; and baaed on different priDciples." Bat 
that sentence is used merely in reference to the extent of the 
damages that can be lecovered in an action under the Act ; and 
the words "cause of action," as the context of the Judgment 
clearly ehows, simply refer to those damages. The same remark 
applies to Blake v. Midland, 18 Q. B., where it was said that — 
"The Statute doeft not transfer this right of action to the repre- 
'* senlative, but gives him a totally new right of action." In that 
case also the only question under consideration was the nature 
and extent of the damages recoverable in an action under the Act. 

In Seward v. The Vera Cruz, 10 App. Cas. 69, in the House of 
Lords, where the point under consideration was, whether the 
Adraii-alty Court had jurladiclion in an action under the Act, 
though Lord Selborne said that the Act gives a new canse of 
action, and Loi-d Blackburn (who, in Kead v. Great Eastern, had 
said, " The Statute does not give a new right of action") added, 
" An action new in its species, new in its quality, nuw in its 
" principle, and In every way new," there was not a single ex- 
pression thrown out that could be interpreted as questioning the 
decision in Bead v. Great Eastern, or as casting the least doubt 
OD the doctrine that, to maintain an action under the Act, there 
must have been, at the time of the death for which damages are 
claimed, a subsisting cause of action, and that, when the deceased, 
either voluntarily or involuntarily, had placed himself in a posi- 
tion that, had he survived, he could not at the time of death, have 
brought an action for his pei-sonal injury, no new right of action 
had been conferred to replace that which, through his own 
conduct, had never arisen or had been extinguished. Beven, on 
Negligence, 186. 

In the United States, a similar statute has received the same 
constrDction in the following cases. In Dibble v. New York, 25 
Barb. 183, the defendants had settled with the deceased his claim 
for his injuries. The Judge at the trial had charged the jury 
that this settlement could not uETect the widow's action, which 
was given to her by the Statute for the damages she had sus- 
tmned by reason of her husband's death. But the Court held 
that such was not the law, and that " The right to snch an action 
" depends not only upon the character of the act from which 
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" death «naned, but upon the condition of the decedent's claim at 
" the time-of his death, tatd if the claim waa in BDCfa a ehxpt that 
" he conld not then have enfbrced it, had death not ensned, the 
"statute gives the execators no right of action, and creates no 
" liability whatever on the part of the person infiictinf; the in- 
"jury." Johnson, J., for the Court, said, "When death eoened, 
" therefore, the deceased had no sabsisting cause of action, nor 
" could be have maintaiaed any action and recovered any danM- 
" ges, in respect of the act or the injury, if death had not ensued. 
'- The right of action which he might have enforced had be sar- 
" vived the injury, upon his death accrues to the personal repre- 
" aentative. And it is given for the same wroogfal act or neglecL 
" That is the essential foundation of the action in either case. The 
'' wrong to be redressed is the same in both cases, but the injury 
" flowing from the wrong to be compensated is different. The 
" person injured in compensated for the injury to his person, the 
" others for the injury they sustain from the death of the injured 
" person. If the person injured obtains satisfaction by action or 
" by voluntary settlement and payment befoi-e death ensues, the 
'- wrongful act which caused the iujury and all it« consequences 
" past and future, are included, and the whole cancelled together, 

" and the liability of the person inflicting the injary ended 

" The object of the statute was to continue the cause of action 

" for the benefit of the widow and next of kin to enable 

" them to obtain tfaeii- damages resulting from the same primary 
" cause, and not to create an entirely new additional right of 
"action." 

And Comstock, C. J., in the same case, in appeal, reported in 
Whitford V. The Panama, 23 N.T. 4H4, said : " No new cause of 
" action is created by the legislature, but the cause which, by the 
"rules of the common law, has become lapsed or lost by the 
" death of the person to whom it belonged, is continued and 
'•devolved upon hia administrator. The opposing argument is 
"founded wholly on the idea that the cause of suit by the admin- 
" isti-ator is the death of the party, and not the wrongful assault 

" or negligent conduct by which it is occasioned Id 

" the view of the Statute, therefore, the right to be enforced is 
" not an original one, springing into existence from the death of 
" the intestate, but is one having a previous existence, with the 
" incident or survivorship derived from the statute itself. The 
■' true point of inquiry is whether a wrong of this nature, reanlt- 
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"ing in death, affords more tbao a aingle cause of action. Kow 
" to affirm that, in cases of thia natare, two causes of suit arise, 
"CDS ill favor of the decedent in bis lifetime, the other founded 
" on his death, ie to depart from the plainest legal analogiee." 

Id Littleumd v. The Mat/or, 89 N.Y. 24, also, where the de- 
ceased had recovered before his death for his damages, an action 
by his widow was held not to Ipe maintainable. 

Bappallo, J., for the Court, said : — " It seems to me very evi- 
"dent that the only defence of which the wrongdoer was in- 
" tended to be deprived was- that afforded bim bj the death of 
"the party injured, and that it is to say the least, assumed 
" throaghont the Act that, at the time of such death, the defend- 
" ant was liable. The Statute may well be construed as meaning 
" that the party who, at the time of the bringing of the action, 
" would have been liable if death bad not ensued, shall be liable 
" to an action notwithstanding the death." 

In Fotclkea v. The N. & D. R. B. Co., 5 Baxter, 663, the statute 
governing the case decreed, in one of its sections, that the right 
of action which a person who dies from injuries received from 
another, or where death is caused by the wrongful act or omis- 
sion of another, would have had against a wrongdoer, in case 
death bad not ensued, would not abate or be extinguished by his 
death, but was to pass to his personal representative for the 
benefit of his widow and next of kin. There was no statute of 
limitation expressly applicable to that class of oases, But, by 
another section of the statute, it was provided that actions for 
personal injuries should be commenced within one year after the 
cause of action accrued. The Court held that, under thia last 
section, the cause of the survivors' action accrued when the injury 
was received, or at the time of the wrongful act or omission, and 
that consequently, as to their action, the statutory limitation of 
one year began to run from that time, as it would have fbr the 
decedent's action itself had he survived his injuries. "Their 
" action," says the Court, " is brought for the same cause as if 
" the injured party had himself brought the action, and it is not 
" the death of the injured party that is the cauae of the sur- 
" vivors' action. The argument that the action allowed by the 
" statute is a new action given to the personal representative, an 
" action that the injured party could noo have maintained, and 
" that the action is given on account of the death, though plaus- 
" ible, is not sound." 
Now, applying these considerations to the present case, I am 
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of opinion that the i-espondent'it argament here in answer to the 
appellant's motion, that her action ia not an action tranamitted 
to her by the deceased, bat that it is a new action, entirely dif- 
ferent tVom that which the deceased had in hia lifetime for hig 
injuries, is, as againat the motion, anfoanded in law and canDot 
Bupport her claim. Of coai'^e, her action was not transmitted to 
bar by the deceased. He never bad an action for damages 
reenlting from bia own death. And her action is different in 
thia, that she claims the damages reanltiog from his death. 
whilst be woald have claimed the damages resalting from the 
injury to himself; Id other words, he would have claimed hit 
damages, whilst she claims her own damages. tPym v. Great 
Northern, 2 B. & S. 769.) Bat what la the canse of action in 
both caaes ? Where did it originate? What gave birth to any 
right of action at all against theappellante? Is it not their Di- 
ligent act from which the deceased suffered an injury? Is not 
the reepondent's action for her damages based, as it could D')t 
but bo, on that negligent act, as an action by the deceased for 
bis own damages most itiielf have been f There la unqneation- 
ably only one article of the Code under which the appellants' 
liability attaches, ae tort feasoi-s; that ia. Art. 10&3, which enacts 
that every person ia responsible for the damage caused by his 
fault to another. On that article only did an action by the de- 
ceased lie, and on that article only does the baeia of the respond- 
ent's action rest. The action is a new action, as to ber, in one 
sense. It is the creature of the Statute or of Art. 1056, and is 
new, entirely new, In that respect. It originated for her at ber 
hnsband'a death, and is for damages that, for him, did not exist. 
But the measnro of her right to have the appellants declared 
responsible towai-de her is to be ascertained by the rights the 
deceased himself had against them; and thei'e is attached to her 
right of action the implied statntory condition that at the time 
of his death her husband himself had a right of action. If his 
right was then gone, if the appellants were freed from any lia- 
bility towards him, she has no claim. The statute and the art- 
icle of the Code extend the remedy to ber, but do not revive the 
sppollante' liability, if it had been extinguished. They simply 
give her the right to avail herself of the right to the action the 
deceased had at his death, enlarging its scope so as to embrace 
the actual pecuniary damages resulting to her from the death. 

Tbe article of the Code may not be so clear on this as the 
statute was. But in construing it, as it is not given as new Is'^i 
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it had to be taken as a purely declaratory enactment ( Wardle v. 
Bethune, in the Privy Council, 8 Moo., P. C. C. 223), and as such 
confeiTing no new or additional nghts, apart from the damages, 
upon the widow and other surviving relatives therein mentioned. 
And the fact that it was not in the Code as presented to the 
Legislature, but was subsequently inserted by the commissioners 
as an omission in their report of a subsisting law, is confirmatory 
of that view. They cannot be presumed to have intended to 
make in that law a change they had no power to make ; and 
before coming to the conclusion that they have inadvertently 
done so, we must carefully ascertain that there is no room what- 
ever for a different construction. Moreover, when, by an express 
enactment, given as pre-existing law, two years before the 
decision in Read v. Great Eastern^ the Code decreed that payment 
and satisfaction to the deceased for his damages bars the snr- . 
vivors' action for their damages, it clearly recognized that their 
action is not the so totally separate and independent one that the 
respondent would have us declare it to be. 

Now, in the present case, could Flynn, the respondent's hus- 
band, at the time he died, but for his death have maintained an 
action against the appellants for the damages resulting to him 
from the accident in question, under Art. 1053 C. C. ; that is to 
say, after the expiration of one year from the time of the acci- 
dent ? I am of opinion that he could not. 

By art. 1138, C. C, "All obligations become extinct by pre- 
scription;" and by art., 2183, ** Prescription is a means of being 
' discharged by lapse of time. Extinctive prescription is a bar to, 
" and in some cases precludeSy any action for the fulfilment of an 
*' obligation or the acknowledgment of a right when the creditor 
•* has not preferred his claim within the time fixed by law.'* By 
art. 2262, actions for bodily injuries are prescribed by one year 
after the right of action accrued, and by art. 2267,, after the 
lapse of one year the liability of t]ie wrongdoer is absolutely 
extinguished, and no action lies for the damages resulting from 
his offence or quasi-offonce ; or, in other words, no action lies for 
bodily injuries, but during one year after the act of commission 
oromission by which they were caused, except in cases of con- 
tinuous torts, deliU or quasi delits successifs, the doctrine as to 
which has no application in the present case. By art. 2188 the 
courts are bound of their own motion to dismiss any action 
brought after the expiration of one year, if the limitation is not 
specially pleaded. 



78 THE LEGAL NEWS. 

The respondent's contention that the only prescription that 
could have been opposed to an action by her husband at the time 
he died would have been that of two years, under art. 2261, is 
unfounded. That article, in express terms, covers only offences 
and quasi-oftences where other provisions of the Code do not 
apply. Now, when art. 2262 decrees that actions for bodily 
injuries are prescribed by one year, it means aU actions for 
bodily injuries under art. 1053, with, of course, the limitative 
words of the article itself, *' saving the special provisions con- 
*' tained in art. 1056 and cases regulated by special laws.'' The 
respondent, to support this contention that the prescription of 
two years under art. 2261 would have been the only one applic- 
able to an action by Flj^nn, has based an argument on the French 
veraion of art. 2262. The words *^ injures corporellea *' therein, she 
sa'd, do not apply to a quasi-oifenco, but merely to an offence. 
There is no doubt that the worxi ^' injures" in this connection is 
generally taken to mean an ** injure par voie de fait" or an 
offence, delit; yet Dareau, ".Des Injures," 55, under the title 
'- Injures par action/' treats of the damages caused by negligence 
of a carriage driver, or by an unskillful surgical operation, and a 
case in our own Courts, Wood v. McCaltum, 3 Eev. de L^g. 360, 
used the term *'an action d'injures " for malicious arrest of a per- 
son. Another case of Smith v. Binet, Bev. de L^g., 504, says the 
contents of a confidential letter are not the subject of an action 
d'injures. Even in the Roman Jaw, " Quelquefois le mot in- 
jure signifie ^doramage/" says Thevenot Dessaules, "Diet, da 
Digeste," vo. '* Injures." 

But however this jnay be, I do not attach any importance to 
it, because the Code itself gives an unmistakeable clue to the 
interpretation of the woi-ds as used in this article. When the 
English veraion says " bodily injuries," there is no room left for 
controversy. I take it that whether the article was first written 
in French or in English is immaterial, if there is no absolute 
contradiction between the two versions. In the case of ambigu- 
ity, where there is no possibility to reconcile the two, one mast 
be interpreted by the other. The English version cannot be read 
out of the law; art. 2615. C. C. It was submitted to the Legis- 
lature, enacted and sanctioned simultaneously with the French 
one, and is law just as much as the French one is. Here the 
words '' bodily injuries" leave no room for doubt, and we must 
conclude that ''injures corporelles" mean bodily injuries, and 
that bodily injuries mean ** injures corporelles." In fact, that 
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is what the two veraione of the Code, read together or by the 
light of one another, say in express terms. 

lloreover, in this article 2262 it«elf there ie, iDtrinsically and 
withOQt reference to the English verdion, a clear interpretation 
of the term "injures corporellea" adverse to the respondent's 
contention on this point. The words therein, saving the special 
provisions contained in art, 1066, evidently and necessarily imply 
that the offences and quasi-offences mentioned in that ai-t. 10S6 
are hoth anch ae can be the cause of bodily injuries or " injures 
corporelloe," for which art, ]063 gives an action, aad which that 
article itself (2262) decrees shall be prescribed by one year. 
Were the respondent's views to prevail, it would follow that, as 
to offences, dilitt, causing death, nnder art. 1056, the prescription 
of one year of art. 2262 would be the one to apply, bat that as to 
qnasi-offences, quasi-delits, causing death nnder the same article 
1056, the only prescription applicable would be that of two years 
under art. 2261. I do not see anything in these articles that 
would justify such a distinction. I hold, then, that the minor- 
ity of the Court of Review rightly came to the conclusion 
that at the lime of his death Flynn's right of action was gone. 
Now, it must be conceded that, had he lived and instituted an 
action against the Company at any time after the expiration of a 
year, his action must have been disraiBBed, even if the Company 
had not contested it at all, or if they had pleaded to the merits 
without invoking the prescription, by the Court itself of its own 
motion, as I remarked before (arts. 2188, 2267, C. C), and this 
even in a coart of appeal if it had escaped notice in the court of 
first instance. Such is the eatahllshed jurisprudence of the pro- 
vince, and one which has received the direct sanction of this 
Coart in the two cases of BreaJcey v. Carter and Dorionv. Crowley, 
Cass. Dig. 256, 420. In the recent case of Corporation of Sher- 
brooke V. Dufort, M. L. R., 5 Q. B. 266, the Court of Queen's 
Bench has anew given full application to this doctrine. 

Kow, as to that saving clause itself of art. 2262, " saving the 
special provisions contained in art. 1056," it is susceptible of 
only one conatioiction — that is, that as to offences and quasi- 
offences followed by the death of the person injured thereby, the 
widow and other relatives herein named oi-e given a year after 
the death to bring their action, though at the time of the bring- 
ing of their action raoi-e than a year had elapsed since the offence 
or qoBsi-offence which caused the death, provided the deceased had 
not ailmeed hU own action, given to Mm by art. 1053, to be extin- 
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gviahed by prescription. Thia conatractiOD ia the only possible 
one if, aa I take it to be concltided by authority, it is an essential 
condition of the sui-vivor's right of action that the deceased, at 
hia death, himself had a right of action. In the present case, 
when Flynn died, the Company were freed from any liability for 
the conaequeocee of their quaai-oifence. It had been absolatelj 
extingniehed, and I do not see on what principle it coald be con- 
tended that it was revived by bia death in favour of hia widow 
and child. That would be extending the right of the anrvivors 
under the Act toanonliniitednnmherof years, and as long as the 
injured party survived his injury, with one year additional, pro- 
vided doctors could be found to ewear, and a jury to find, that the 
quasi-offence woe the immediate cause of the death. Now, Is 
that not against the very tci-ma of art. 2267, which decrees that 
the liability of the wrongdoer is absolutely extinguished by 
effluxion of time, and of art. 2183, under which extinctive pre- 
scription pTOcludes the action when it ia not brought within the 
year? This saving clause of art 2262 wae undoubtedly in- 
serted to obviate what would otherwise have evidently been a 
contradiction between the arlicio itself and article 1056. With- 
out it the widow would have bad one year after the death to 
bring her action, only when the husband would have died on the 
vei-y day of the accident, and if ho died, say, ten months after 
the accident, she would have had only two months. With it she 
has one year after hia death, if he dies at any time within the 
twelve months, and, perhaps, though unnecessary to decide here, 
if he diea after the twelve months, but the pi'escription aa againitt 
him has been interrupted by an action or otherwise. It was not 
in the article as passed by the Lei^islature, and was inserted 
therein subsequently, as pre-existing law, by the Commiasioners, 
as was art. 1056 itself The Commissionor» had not the power 
to make any amendments to the Code as passed by the Legisla- 
ture, and thei'ofore. in the construction of the two articles read 
together, as I previously lemai'ked as to art. 1056, we are hoand 
to declare, as nothing directly to the contrary appears therein, 
that the law is precisely the same as it was before the Code 
(except as for the time required for the prescription of actions 
for bodily injuries, which was specially enacted as new law), and 
consequently that under the Code, as it was previously under the 
Statute, any objection which would have been fatal to an action 
by the decedent, at the time when he died, must be fatal to an 
action by the survivoif. 
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Now, OS to the contention that the prescription ehoald have 
been pleaded bj the compBcy. On this point also T think the 
respondent fails. The argument that her action is based on art. 
1056 and that, consequently, prcacription should have been 
pleaded as art. 2263 and art. 2267 do not apply to the said art. 
1056, is based on the confusion of the matters in controversy. 
The basis of her action is art. 1053, not art. 1056, and the appel- 
lante do not at all contend that her action ta prescribed. But 
they say that as Flynn'e action, given to him by art. 1053, was, 
by art. 2262 proscribed when he died, and as by art. 226? coupled 
with art. 2183 their liability was absolutely extingniBhed and he 
had then in law no right of action, consequently as art. 1056 
only extends to her the right of the action he had when he died, 
she, in law, has no action. The maxim contra non valentem agere 
nvila eurrit prescriptio cited by the respondent baa no application 
whatever. It is not a new fkct, bat one resulting from the res- 
pondent'B own declaration upon which the appellants rely in 
support of their motion ; and they simply contend that, upon the 
findings of the jury, assuming their absolute cori-ootnesa, she has 
no claim against them. Troploug, Prescript. No. 87. They have 
pleaded a general denegatlon, besides a pica, in an exception, 
that they were not indebted towards the respondent in any sam 
of money whatever. That -was, as unequivocally as could be, 
putting the respondent's right of action in issue. It has been 
argned that had the appellants specially pleaded that the action 
had heen prescribed befoi-e Flynn's death, the respondents might 
in reply have alleged facts to show that the prescription had been 
intermptod or I'enounced to. Bat that is precisely the ground 
of one of the allegations of her declaration as follows : 

"That since the occurrence of the said accident and since the 
'- death of the said Patrick Flynn. the said plaintiff acting for 
" bei-self and her child had been in continuous communication 
' with the said defendants, who have from time to time promised 

and agreed to compensate her for her great loss and damage, 
■'by reason of which the present action has been delayed, the 
- said plaintiff believing in the good faith of the said defendants, 
" hot they have failed and neglected, notwithstanding, to comply 
'" with their undertaking, all of which the said plaintiff is ready 
" and willing to establish." 

Sow, of that allegation not only has the respondent made no 
proof whatever and is there no finding by the jury, but she 
obviously abandoned it altogether by assenting to an assignment 
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of facts, in which there is not u woi-d of it. Then apart from 
this, such a contention, assuming Walker v. Sweet (21 L. C. J. 
29) to be correctly decided, if it were to prevail here, would put 
an end to the so-well established right of invoking these short 
prescriptions in ex parte actions, or without a special plea at any 
stage of the proceedings, and this even in appeal, for the first 
time. In every such case the plaintiff might also urge that, had 
the prescription been pleaded he would have been able to reply 
and pi*ove that it had been interrupted. And is it quite sure 
that a plaintiff would be allowed by a replication, such a departure 
from his original demand ? Would not this be a new ground of 
action ? If the plaintiff declares upon facts which in law do 
not show a right of action, he has no locus standi; and if he bases 
his demand on a right prima facie absolutely prescribed, and on 
which the law says he cannot maintain an action, but relies upon 
other facts to rebut the prescription, he must allege these other 
facts in his declaration, and if he alleges them but does not prove 
them, he must also fail, whether the proscription was pleaded or 
not. It seems to me here, upon this motion, that if by the res- 
pondent's declaration aside from the allegation of promise to pay 
which she has abandoned as I said, it appears that at his death 
her husband had no action, as I think it clear it does, the ques- 
tion is at an end. It was not necessary for the appellants to 
plead by exception peremptoire a point of law which arises from 
the respondent's own allegation of facts. Or to put the question 
in another shape, would not this action but for that allegation of 
promise to pay have been demurrable ? Compai*e Lavoie v. Grrf- 
goire, 9 L. C. E. 255 ; Filiatrault v. Grand Trunk, 2 L. C. J. 97. If 
a debt extinguished by a peremptory prescription be transferred, 
could it be contended on an action by the transferee that pres- 
cription must be specially pleaded by the debtor ? Unquestion- 
ably not, and the transferee plaintiff could not ask the coui*t not 
to give effect to the prescription on the gi-ound that had it been 
pleaded he might in reply have alleged interruption by the de- 
fendant in his dealings with the tiansferor. Now I think I am 
justified by the cases I have cited at the opening of my remarks 
to assimilate in this respect the action conferred on the survivors. 
by the statute, to an action by a transferee. By the statute oon- 
strued as I think it must be, the wrongdoer has the same right 
to oppose to an action by the survivors, the grounds of defence 
that he would have had against an action by the deceased, that a 
debtor has to oppose to a transferee all the grounds of defence 
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he woald have had against the transferor. That must be so, if 
it is law, as Bead v. Great Eastern and Griffiths v. The Earl of 
Dudley held it to be, that no action lies under the statute if at the 
death there was not a subsisting cause of action. 

By art. 431, C. P. C, the defendant has the right to move in 
arrest of judgment upon the verdict wherever it appears on the 
face of the record that, notwithstanding the verdict, the plaintiff 
has no right to recover any sum. 

And by art. 433 the Court may, non obstante veredicto, render 
judgment in favour of the other party, if the allegations of the 
pai*ty to get the verdict are not sufficient in law to sustain his 
pretensions. These enactments, it seems to me, expressly re- 
cognise that it is not necessary for a defendant to plead ques- 
tions of law which appear on the face of the record. There is 
no ambiguity in their terms, that I can see. and if they do not 
entitle the appellants here to the right to these motions, I am at 
a loss to understand what they mean. 

As to the contention of the respondent that she is entitled to 
invoke the appellants' pleading and subsequent proceedings in 
the case as a waiver of their right in these motions, there is 
nothing in it. It is also evidently based on a misconception of 
the ground taken by the appellants, as if they were relying on 
prescription of the present action. Now I repeat it, that is 
not at all the ground they take. They simply deny that, upon 
the findings of the jury, she ever had a right of action. And 
I cannot conceive that their plea or other proceedings could 
give her a right to an action, which it appears on the face of the 
record they, ab initio^ put in issue, and which she never had and 
never can have. 

There is one point on which it is unnecessary to pass ; yet 
which I must mention lest my silence might be construed as an 
acquiescence in the propositions of law that were enunciated 
thereon in the course of the argument. Both parties seem to 
have taken it for granted that the prescription of art. 2262 was 
not based on a presumption of payment, but only on grounds of 
public policy. I would have thought it based on both. However, 
as the question was not argued, I refer to it merely to remark, 
without coming to any determination whatever on the point, 
that all that the commissioners say about it in their report, could 
it affect the law, is, that it is grounded upon the higher region 
of public policy rather than on the presumption of payment. 
And it would seem to me that, in any liberating or extinctive 
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prescription, even those falling under art. 2267, the element of 
presnmptioa of payment is not to be considered as entirely eli- 
minated. Domat sr:y8, '^ Toates ces sortes de prescriptions qni 
'^ font perdre des droits sont fond^ sor cette presomption qae 
'^ celui qai demeure si longtemps sans exiger sa dette en a ^te 
*^ pay^ on a reconnu qull ne lui ^tait rien d(i." I refer also to 
Pothier, Oblig., 67*7, 718, 723, 727 ; Marcad^, Prescr., page 233 ; 
Boilenx, page 871; Ti-oplong, Prescript. Nos, 943, 987, 994, 
1003, 1035 and authorities in Sirey, codes annot^, under 
art. 2277 of the French Code, which is held by the commen- 
tators, and the jurisprudence, to be grounded, as our art. 2262 is, 
less on a presumption of payment than on reasons of public 
policy. Compare also Fuc?is v. LegarS, Carcn v. Olautier, 3 Q. L. 
E. 11,230, and Giard v. Giard, 15 L. C. B. 494. 

In the view I take of the case, it would be also unnecessary 
for me to refer to the evidence given at the trial. I will say a 
word however as to the contention argued at some length before 
us, on the part of the respondent, that the company had, by its 
conduct acknowledged its liability for this accident, and had 
thereby interrupted the prescription of Flynn's action, though in 
law it has no bearing on the case, as it is presented to us, and is 
even not now open to the respondent, as by the assignment of 
facts, no issue on this fact, by consent, was submitted to the jury. 
It is in evidence, it is true, that Dr. Girdwood did make some 
oifers to the deceased on the part of the company, but he dis- 
tinctly swears that these offers were merely made as a gratuity 
and to relieve his immediate wants, without acknowledging any 
obligation whatever. Mr. Armine Nicolls likewise testifies that 
oifers made to him as acting for Flynn, by Mr. Drinkwator for 
the company, were made without any acknowledgment of liability. 
Under these cii*cumstances the following cases are entirely ap- 
plicable here : 

'* L'ouvrier opposerait vainement comme ayant eu pour efifet 

' d'interrompre la prescription, le fait de la reception de secours 

'^ donn^ par le patron, ces secours n'impliquant pas n^cessaire- 

** ment que le patron ait entendu reconnaitre la responsabilit^ 

'* qu'on pretend faire declarer a sa charge. 

'* Qu'H supposer meme que la compagnie ait donn^ qnelques 

secouins k Billebault, on ne saurait y voir une reconnaissance du 

droit de cet ouvrier, mais un acte de bienfaisance fort naturel 

et que ce serait arrdter les louables ^lans de la charity que leur 

donner une port^e qu'ils n'ont pas par eux-mdmes. 

'' Action en responsabilit^ dirig^e devant un ti*ibunal civil 
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'- contro un patron, i niisOD d'un aooideot sarvenn i Vnn de ses 
'' oDvriers dasB le courd de son travail. 

"Bq pareil cas la prestfriptioo o'estni BOspendae par la mino- 
'' Tin de I'oamer, d\ iDterrompne par un asooars donn^ par le 
'' patron, accords k litre de commiseration et ne poavant impli- 
" qaer la reooDaaissanced'uae delta" (Dalioz, 168^1-411). 

I refer also to Dalioz, 69-2-217, aod 82-1, p. 254. 

The formal jadgroent of the Court of Review, Wartele, J., dis- 
Benting, is based opoD the ground that the prescription of Fljon'a 
right of action shoald have been pleaded, and that by their pleas, 
and eabseqaent pi-oceedings in the oaose, the appellanta had 
waived their right to now invoke sach prescription. By the 
format judgment of the Court of Appeal, it does not appear that 
this jndgment was confirmed npon other grounds ; and I would 
have aseomed that, when that Coart merely says, "Considering 
there ia no error, doth nfirm," they had oome to the same con- 
closion as the Court below npon the same grounds. In the 
printed case sabmitted to us there are nnfortnnately no notes 
IVom any of the learned Judges in the Court of Appeal. We 
have been i-eferred, however, to what purports to be the opinion 
of the learned Chief Jostice Dorion, speaking for the Court, in 
li, L. B., 6 Q. B. 118, by which it would appear that their ratio 
decidendi, taking a different gi-oand from that of the first Court, 
was that the prescription against Flynn's action did not at all 
apply to the action of his wife and children, the Court thereby 
holding, if I do not misunderstand them, that assuming that the 
appellants were freed from all liability towards Plynn befbi-e his 
death, and even if they had specially pleaded the pi-eecription of 
Flynn's action, yet that the respondent was entitled to her action. 

I have come to the conclusion, after the best consideration I 
have been able to give to the case, for the i-easons I have above 
given, that this jndgment cannot be supported, and that the mo- 
tion of the respondent for jndgment on the verdict should be 
dlsmiaaed, and the motion of the appellants for judgment, in 
arrest of judgment, or non obstante veredicto, shoald be allowed. 

At the settling of the minntea it will be determined after hav- 
ing heard the parties, if necessary, upon which of these motions 
jndgment shonld be entered. 

Appeal allowed with costs. 

The Chief Justice, Sir W. J. Ritchie, and Gwynne and Fatter- 
son, JJ., concurred with Tascbereau, 3. 

Strong, J., was also of opinion that the appeal should be 
allowed. 
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FouRNiEB, J. (diss.) 

Le present appel est d*aa jugemeat rendu ^ ruQanimit^ par la 
Coar du Banc de la Reioe le 19 join 1890, confirmant le jQge- 
ment de la Cour de Revision si^geant k Montreal, lequel avait 
renvoy^ le.^t trois motiODs de Tappelante, lo. pour jagement non 
obstante veredicto .- 2o. en arr§t de jagement ; et 3o. poor nn noa- 
veau proems, et avait accorde la motion de rintime^ pour jage- 
ment conform^ment aa veixiict renda par le jary snr an second 
proems de cette cause. 

L*action a ^t^ instita^o le 1*7 mai 1884 par Tintim^e, tant poor 
elle-mdme qa*en sa quality de tu trice H son enfant mineur, pour 
recouvrer les dommages leur r^ultant de la mort de Patrick 
Flynn, mari do I'intim^e et pdre de son enfant mineur. Cetto 
mort avait ^t^ la suite d*un accident arrive k Flynn par la faute 
et negligence de Tappelante. L'intim^e concluait k $10,000 de 
dommages et interSts. L^appelante a plaids quo raccident en 
question n*avait 6ti caus^ par la faute et n^gligonce de sa part, 
ni de la' part d'uucun de ses employes, mais qu'au contraii-e 
11 n'avait 4t6 caus^ que par la faute et negligence du dit Patrick 
Flynn. Sur la contestation ainsi li^e, le proems cut lieu sous la 
presidcnce de THon. Juge Doherty, et un verdict fut rendu en 
favour de Tintimee pour $2000, et $1000 en favour de son enfant 
mineur. 

Jugoment fut rendu par la majority do la Cour de Bevision, 
renvoyant la motion de rintimdo pour jugoment et accordant la 
motion do Tappolanto pour un nouvoau proems. Sur appel k la 
Cour du Banc do la Beine, ce jugoment fut ronvors^ 4 Tunaniniite 
des jngea do cette cour par un jugoment accordant k Tintimee le 
montant de son verdict. 

Le jugoment de la Coui* du Banc do la Beino ayant 4t6 soumis 
H la revision do cotte cour, il intervint lo 20 juin 1887 en favour 
do Pappolanto un jugoment lui accordant un nouvoau proems, Qor 
lo principe quo le juge avait err^ on disant aux jur^s : '^ qu'lls 
avaient le droit et pouvaiont prendre en consideration dans 
revaluation des dommages les angoisses et les peines d'esprit de 
la mSre et de rorpholine.'' 

La cause etant revenue dovant la Cour Superioure pour falre 
fixer un jour pour lo procds, Tappelante apr^s plus de trois ans 
de contestation, fit motion pour amonder son plaidoy'or et obtint 
la permission do plaidor de nouvoau. Une nouvello enonciation 
de faits fut prepareo pour iStro soumiso au jury. Le procds eut 
lieu le 28 et 29 novombro, et le jury rendit un verdict de $4,500 
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eDfaveui'del'iiitim^eetde t2000 en favcai'de hod enfant minear. 

L'appelante fit alora Jk I'encontro do ce verdict lea troie motions 
mentionn^flB plna haat. L'intim^e de son c6t^ fit motion pour 
jugement en ea favear conform^ment au verdict. 

Lee deox premieres raotiona, celle pom- jagement non ohstante 
veredicto ot celle en ari-St de jugement, aont en rfialiti fondles bqi- 
les mSmes raisons, savoir que le droit d'l'intim^e ^Uit ^teint et 
preacrit d^B avant rinatiiution de aon action, pai-ceqae Patrick 
Plynn eon mari ayant 6t4 victime de I'accidont te 23 avril 1882, n' 
£tait mort quo lo 13 DOvembre 1883, ploB d'uo un et trois mois 
apr^s, c'eet-a-dire li une ^poque 3Q I'actioD de Plynn, s'il eflt 
v^ca, etlt ^16 pi-escrite. 

Cette pi-^tentiOD do I'appelante est toute nonvello et est formn- 
1^ poar la premiere foia aar le d^bat de ces motions. II n'en a 
' its fait aucune mention dans lea d^fensea & Taction ni dane lee 
plaidoirieB orale». Lee d^funaeB ont ^t^ m§me amend^ee eane 
qa'on ail eoulev^ cette pi'Stention. Lea raisonB invoqudes an 
Boutien de la motion poar an noaveau pi-oo^a, ^latent que la 
pi-dpond^rance de la pi'eave eBt en favear de rappelante, que 
Flynn ne fat pas bless^ pendant qa'il ^tait aa service et sous les 
ordres de I'appelante, mais par aa propro fante et n4gligence ; qae 
le verdict est irrdj^ulier el d^fectnenx parceqno les r^ponses eont 
vagaee, incertaines et coo trad ictoii-ea, et qne le montant accords 
est exceeeif. 

Devant la Coar de B^vigion on a fort Bavamment d^battu la 
question de savoir laqnelle dee denx prescriptions, de celle d'an 
an en vertu de I'article 2262 ou de celle de deax ana en vertu de 
I'article 2261, doit a'appliquer an caa do quasi d^lit dont le mari 
de la demandei'es^e a £t^ viotime. Maie avant de rachercher la 
solution de cette qnoation, il fUudrait d'abord ^lablir qa'il s'agit 
dans cette canae do droit d'action du mari. Tel n'oBt pas le oaa, 
il n'eet nullement question de la reclamation quo le mari aurait 
ens'ilentvecu, il e'agit uniquement de Taction donntoi Tintimfe 
par I'article 1066, action qui ne peat exister qu'aprds la mort du 
mari, sans avoir re^u de compensation pour Bea dommagee. 

L'actioD donn^e k Tintim^e dans lea circonatances de cette 
caose est de date aaaez r^cente. Bile a d'abord &t6 inti-oduite par 
le Stalut 10 & 11 Yic. Cap. 6, qui lui-mSme n'^tait pour ainai 
dire que la copie du Statut imperial 9 & 10 Vic. Chap. 93, corn- 
mandmetit appel6 le "Loi-d Campbell's Act," Ces diepoaitiona 
l^ielativea font maintenant partie du code civil dana leqnel elles 
sont r^umSea sous I'article 1056. Ceat dans cet article que Ton 
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doit ti-ouver la source da droit d'acliun de I'intiin^o. II lui e»l 
acooi-d^ de la maniii'e snivante : — " 1056. " Dana tous les caa oii 
" la partia contre qui le d^lit ou quaai-d^lit a 6t& commie, d^cMe 
"en cone^qaeuce sane avoir obtenu indemnity on s&tisfactiOD, 
"son Gonjoiot, ses p^re et m^re et enfante, oot peudaat I'aDO^ 
'eeulement & compter da d^cS^f, dt-oit de poursuivre ceini qai en 
"est I'auteur ou sea repr^aenlanls pour les dommages et iut^rSte 
" r^dultant de tel d^cis," etc. 

L'action dont il B'agit n'est pas celle qu'aai-ait eae Pi^nn ponr 
dommages lui resultant de ses blessui-es et des soutTi'anced qu'il 
avait eues fk supporter, c'est Taction spSciale accord^e §i sa veuve 
pour loa dommages et int^r@ts lui I'dsultant de la mort de son 
mari. Elle lui eat accord^e person nelle me nt et non en 
aucune quality de I'epr^-'entante de son mari. Elle ne 
r^lame pas du chef de sod mari, comme ^tant & ses 
droits, Boit comme l%ataire ou autrement, rindcmnit^ qu'il 
aurfdt eu droit d'avoir. Non, elle exerce Taction qui lui est 
donn^e par I'art. 1056, inddpendamment de tons droits poavant 
appsrteoir & son mari, elle ne derive son droit d'action qne du 
Statut, c-a-d. du code, et nullement de son mari. Son action n'ex- 
iste mSme pus du vivant de son mari, comment pent-on diro 
qa'elle depend de I'existence du droit d'action dc son moi-i et que 
s'il a laisB^ jteindro ou pi-escrire son droit autrement qae par 
Tacceptation d'une indemnite, la perte de son droit entraine 
ausai celui de ea femmr, qui n'est pas son horiti^re on repi-^seut- 
ante l^^le et qui ne reclame pas de son chef, mais qu'elle poeeWe 
en vert u d'une disposition sp^ciale et personnelle ensafaveur? 
Une telle pretention est si ^viderament fiinsse qu'elle se refute 
d'elle-mSme. Ce droit d'action reconnu k la femme est ud droit 
odditionnel. Pourqn'il exiate il fbut d'abord que son mari o'ait 
pas accepts de compensation pour leu consequences du d^iit ou 
qnasi-deiit dont il a 6t6 vicUme. Ce n'er^t qn'aprds le d^c^s 
de son mari quo le di-oit de poursuivre celui qui en est Taut«ur, pour 
lee domma^es-intdrtts r^^ultant de tel d^ct^s prend naissance par 
Texistcnco do la condition. 

Son mari ^tant d6c6d6 le 13 novombre 1883 sans avoir accepts 
ni re^u aucune compenaation pour sea dommages, ce n'est qu'i 
compter du moment do son ddc^s, que le droit d'action de Tin- 
timi^e a commence fk exister. Mais d'api-^s Tdtrange proposition 
de I'appelantc, que le droit d'action du mari 4tant pi-escrit, celui 
de la femme doit ^galement Tetre et mSme avant d'avoir exists 
parce qu'au moment du d^cis de son mari, le droit do ce dernier 
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^tait d^j^ preBcrit. que fait-on de la disposition qui accorde ^ 
la femme son droit -d'action pendant Vannee seulement a compter 
da d^c^ ? On 1' ignore tout simple men t, ou mieux encore on a 
recours ^ une subtilit^ aussi ing^nieuse que peu honndte, pour 
determiner son droit d'action en pr^tendant qu'il n'^tait que le 
m§me droit que celui de son mari, ayant pour origine le m§me 
quasi-d^lit, et que le mari ayant laiss^ prescrire son action, celle 
de la femme Ta ^t^ ^galement. 

D'aboi*d, ii n'est pas vrai que Taction du mari soit ia mdme que 
celle de la femme. Elles ne naissent pas en m§me temps et la 
nature en est diff^rente. Celle du mari prend naissance imm4- 
diatement apr^s Taccident, et tant qu'elle existe, la femme n'a 
elle-m§me aucun droit d'action. L'action du mari a pour objet de 
r^lamer ses dommages lui resultant de ses blessures, perte de 
temps, et celle de la femme est limit^e aux dommages-int^rits r^ 
sol tant du d^c^s du mari. 

Comment peut-on appliquer la m^me prescription, que ce soit 
celle d'un an ou de deux ans, et les faire courir de la date de Tac- 
cident contre les actions respectives du mari et de la femme ? Si 
c'est celle d'un an, dans le cas actuel le mari ^tant mort plus de 
15 mois apr^s Taccident Taction de la femme ^tait prescrite avant 
la naissance de son droit d*action que la loi ne lui accorde qu'^ 
compter du d^cds. C*est d^truire en entier Teffet de Tarticle. La 
vraie date de la prescription de Taction de la femme est si claire- 
ment et si positivement d^termin^e par le Code qu'il parait ab- 
Burde de chercher ^ en ^tablir une autre. C'est, dit Tarticle 1056, 
pendant Vannee s&ulement d compter du dScis que la femme aura 
droit de poursulvre Tautcur du d^lit ou quani-d^lit pour les dom- 
mages-int^r^ts resultant de tel d^c^s. Tant qu il n'est pas ^coul^ 
un an depuis le d6c^s du mari, la femme a droit d'exercer son ac- 
tion com me dans le cas actuel, et il est tout-^fait indifferent pour 
ce qui la regarde, que la prescription soit d'un an ou de deux ans, 
quant k Taction qu'aurait eu son mari. Son action d. elle qui natt 
an deeds de son mari ne peut pas durer plus d'un an et n'est nul- 
lement li^e au sort du droit d'action de son mari. Les tribuiiaux 
D'ont pas le droit d'etendre ni de diminuer la dur^e de son ac- 
tion, elle a droit de Texercer pendant toute Tann^e aprds le ddcds 
de son mari. 

Puisque tant que son mari n'est pas mort, la femme ne peut 
exercer aucun droit d'action, son action ne peut done 6ti*e prescrite, 
conform^ment ^ la maxime contra non valentem agere nulla currit 
prescriptio, Cette action de la femme me parait assez solidement 
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appnyde ear I'article 10E>6 poar qu'U ne soil pw Ddoemaire de db- 
cater la qaestion de savoir si ce n'ast pas platfit la preeci-iption 
de deux ana de I'art. 2261 qae Ton doit appliqner an cos actnel. 
Ed effet Taccident dont il a'agit n'eat qs'un pnr qnasi-d^lit dans 
leqoel I'^l^meot de la malice n'ontre iiullement. 

L'hoD. juge en chef, Sir A. A. Dorion, aprte avoir ezprim^ que 
la prescription de I'actioD du mari dans le cas actnel oe devrut 
coarir qu'apris I'expiratioD dee quinze moie pendant leaqaela 
il a anrv^cn & I'accidont, s'exprime ainei dans bod jugement but 
cette caose au sujet de la preacriptiOD de Taction de la femme : 
"This ie not an aotion by the injured persoo, bat a different ac- 
" tioD, The Civil Code, Art. 1056, gives to the widow and child- 
" ran of one vho dies from injuries received from the oegltgenoe 
" of another an action against the guilty party. This action is 
" not given to them in any representative quality, and the artitle 
" expreealy provides that it may be brought within a year from 
" the decease of the injured party. The prescription against the 
" actioD of the deceased did not therefore apply to the action of 
" the wife and children. This was the opinion of the majority of 
" the Court of Review, and It will be unanimously affirmed by 
" this Court." M. L. K., 6 Q. B. 124. 

Pour cea raisons je ania d'avis que le jugement de la Conr dn 
Banc de la Seine devrait etre affirm^ avec d^pens. 

Judgment reversed, Ponmier, J,, diasenting. 

Ad application was made on the 25th July, 1891,-to the Judicial 
Committee of the Privy Council, for apecial leave to appeal from 
the above judgment. 

Aiter a full statement by oounsel, the Committee granted the 
application. 

Judgment of the Lords ef the Judicial Committee of the Privy Council 
on the Petitionof Sobinson for special leave to appeal in the matter 
of a cavse intituled Jtobinson v. the Canadian Pacific Railway, 
from the Supreme Court of Canada; delivered July 25th, 1891. 

Preaeut : 
Ijobd Watbon. 
Lord Hamnbn. 
Lord Macnaohten. 
Sia BiOBARD CoiroH. 
[Delivered by Lord Watton.'] 
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Having regard to the general importance of the question raised 
in this Petition upon sections 1056 and 2262 of the Civil Code of 
liower Canada, and also to the difference of judicial opinion in 
the Courts below, their Lordships think it right to advise Her 
Majesty to admit the Appeal. But they desire to intimate that 
in order that the only point which they think of sufScient im- 
portance to warrant an Appeal may be fully discussed, they will 
not expect the Appellant to raise any question as to the pro- 
priety of the plea being added to the record. They also desire to 
intimate that in the event of the Board coming to a different con- 
clusion fi*om the Supreme Court on the construction of the Code, 
they will not be disposed to entertain any question as to the pro- 
priety of granting a new trial, a point which might, in that case, 
be open to the respondent. . That is a matter which, should it 
arise, must be remitted to the Court below. These hints may 
enable the parties to diminish the bulk of the record. 

Petition gi*anted. 

Kenelm E, Bigby for petitioner. 

H. Abbott^ Q.C., contra. 



COUB SUPERIBURB. 

(En Chambbi.) 
Coram Tabohbreau, J. 

Montreal, 15 f<$vrier 1892. 

EmILIS BsAULNB v. YlOTOR FoBTIEB ct al. 

Action pour pension alimentaire — Demande a ester en justice in 

formd pauperis. 

Taschereau, J. : — U s'agit d'une requite de la dite Emilie 
Beaulne demandant ^ ester en justice in formd pauperis dans une 
action qu*elle veut intenter en Cour Sup^rieure pour pension 
alimentaire. 

II parait s*§tre glise^ dans ce district une pratique tout-drfait 
vicieuse sous ce rappoi't. Elle consiste a instituer invariablement 
ces Bortes d'actions devant la Cour Sap^rieure, lorsqu'il est si 
facile, en r^damant seulement trois mois ou six mois d'une pen- 
sion alimentaire, de les intenter en Cour de Circuit, et par Ik d'4- 
viter aux parties, le plus souvent trds-pauvres, des frais conside- 
rables. Un d^fendeur condamn^ en Cour de Circuit k payer une 
pension alimentaire k ses parents &g6s et infirmes, n'est g^n^rale- 
ment pas dispose k recommencer un nouveau proems. II r^gle 
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flDnlemeiit cctte question, e^ le premier jugement aura toujunre. 
sinon I'efTet l^gal, du moinH I'effet pratiqne de la chose JDg^. C«U 
di'aillaai-e n'empScba poe revocation, par Tune on I'antre dee 
parties, dans lee canaes qai en vaudraienl la peine. 

Autrefois, cee eortes d'actions se portaient toajoura i la Coar 
de Circuit. II est i d^rer qu'on on revienne A cette sage coq- 
tume. 

J 'ai consults mee comgoea k cet ^gai-d et doub nons sommea en- 
tendus pour refuser dor^Davant la permisaion d'eater en justice 
in forma pauperis & la Cour Sup^rienre dans cos cansee. 

(La requ^rante retire sa requ§te et en pr^sent« une autre pour 
ester en justice in forma pauperis & la Cour de Cii-cnit, laqaelle est 
accord fe.) 

J. A. Lefebvre', pour la requ4rante. 

J. A. Daoid, pour lea ddfeudenrs. 



COURT OF qVEEUPS BENCH— MONTREAL. 
Pleading — Bemtffrer — Sufficiency of allegationa — Compound iniereit- 
Held : — Whore the pl»DtifT claimed a certain capital som, and 
also computed compound interest as well as interest thereon, and 
alleged as to the total amount, " which said last mentioned sam 
" the eaid defendant hath often admitted to owe and promised to 
" pay to the aaid plaintiff, but has always neglected to do so,"— 
that the allegations of the declaration justified a cooclueion for 
the whole amount; and that it was not necessary to allege 
specially that the defendant had promised to pay oompoDod 
interest. — ifc Vey & Mc Vey, Lacoste, C. J., Boeed, Blancbet, 
Wurtele, Tail, JJ., Nov. 27, 1891. 

Insurance, Quarantee — Conditions of Policy — Interpretation. 

By a condition of the policy it was provided that the company 
should make good to the employer such pecuniary loss as might 
be sustained by him by reason of the dishonesty of the employee 
" committed and discovered during the continuance of this agree- 
ment, and within three months from the death, dismissal, or 
retirement of the employee." The policy lapsed, and a defalca- 
tion was discovered four months afterwai-da. 

fleU:— (By the Superior Court,) That the company was not 
liable in respect of such defalcation, inasmuch as it was not 
discovered as well as committed during the continaance ot tba 
agreement. 
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The policy aleo cootained a, clauBe that on the discovery of 
any fraad or diBhoneety on tho part of the employee, the em- 
ployer shonid immediately give notice to the company. A 
de&lcation was disGOvered April 6, and the company was not 
notified antil April 17, when the employee had left the country. 

Held : — (By the Court of Qaeen's Bench), That the employer 
was Dot entitled to recover under the policy, — Comirterdnl Mutual 
Building Society dh London Guarantee & Accident Co., Baby, Bose^, 
Doberty, Cimon, JJ., June 25, 1891. 



8VFERI0R COURT— MONTREAL. 
Pramiaory note — Illegal consideration — Speculative tranaactiont — 
Gaming Contract—Art. 1927, C. C. 
Held: — ^That there is no right of action for the recovery of the 
amoant of a promisBory note given b> the proprietoi- of what Ib 
commonly termed a '- bucket-shop," to a customer, in settlement 
of speculative transactions between them, i.e., speculations on 
the rise and &I1 of prices of goods and stocks, without delivery 
of the things booght and sold. — Dalglisk v. Bond, Loranger, J., 
Feb. 19, 1889. 



PROCEEDINGS IN APPEAL— MONTREAL. 
Wedneadaif, February 11. 
Oadieux & T'ocAf.— Heard on appeal from judgment of (Superior 
Court, Montreal, Davidson, J„ April 26, 1890.— C.A.V. 

C. P. R. Co. <fe iJollint; C. P. R. Co. & iamwn(A.— Heard on 
appeal from judgments of Superior Court, Uontreal, Wuitele, J,, 
March 13, 1890.— C.A.V. 

Tkuraday, February 18. 
Lamarche & Brunelle. — Leave to appoal from interlocutory 
judgment granted, 

Des rcy A Morin ; Corporation of Parish <^ St. Ours & Morin. — 
Heard on appeal from jndgmente of Superior Court, district of 
Eicbalieu, Ouimet, J., June 13, 1887.— C.A.V. 

Carter A McCaffrey. — Heard on appeal fi-om judgment of 
Superior Court, district of Bedford, Lynch, J., May 19, 1890.— 
C.A.V. 

Friday, February 19. 
Fortier <£ TelUer, A Dorion. — ^Petition for ht^as corpus, — 
C.A.V. 
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Stewart & St. Ann's Mutual Building Society, — Heard on appe&l 
from judgment of Superior Court, Montreal, Jett^, J., Sept. 18, 
1888.— C. A. V. 

Ex parte Litzenberg alias Morgan, — Writ of habeas corpus 
ordered to issue. 

Lefebvre ih Magnan, <6 Marsan dit Lapierre. — Part beard on 
appeal fi*om judgment of Superior Court, Montreal, Taschereau, 
J., Sept. U, 1889. 

Saturday, February 20. 

Bemier & Tremblay. — Quebec case. Judgment reversed, and 
writ of prohibition quashed. 
Lambe & Muth, — Motion for leave to appeal rejected. 
Lefebvre <& Magnan, — Hearing concluded. — C.A.V. 

Monday, February 22. 

Ex parte Liizenberg alias M/rgan. — Habeas corpus under Elx- 
tradition Act. Heaid. — C.A.V. 
Canadian Bank of Commerce & Stevenson. — ^Third hearing. — 

c.A.y. 

Tuesday, February 23. 

Belvecckio db Lapierre, — Motion to unite four appeals granted. 

Vipond <k Tiffin, — Heard on appeal from judgment of Superior 
Court, Montreal, Davidson, J., March 31, 1890.— CA.V. 

Ex parte Litzenberg alias Morgan. — Petition for habeas corpus 
under Extradition Act rejected. 

Shaw & Norman, — Heai'd on appeal from interlocutory judg- 
ment of Superior Court, Montreal, Oct. 8, 1890. — C.A.V. 

Tellier ds Fortier, — Petition for habeas corpus rejected. 

Brown ds Leclerc, — Heaixl on appeal from judgment of Superior 
Court, Montreal, Loranger, J., March 11, 1890.— C.A.V. 

Wednesday y February 24. 

Lapierre & Rodler, — Reversed, Wurtele, J., dissenting. 

Powers ds Martindale, — Reversed. 

Canada Atlantic Railway Co, & Poincr.— Confirmed. 

Citi de Sorel d: Provost, — Revei-sed, and action dismissed. 

Gillard ds Moore. — Motion for leave to appeal rejected. 

Ville de Longueuil ds Prefontaine. — Heai*d on appeai from judg- 
ment of Superior Court, Montreal, Davidson, J., March 5, 1890. 
—C.A.V. 

Prieur dc Aubert de Oaspi. — ^Heard on appeal from judgment of 
Superior Court, Montreal, Tait, J., September 18, 1890. — C.A.V. 

The Court adjourned to March 15. 
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IN SOL VENT NOTICES. 

Quebec Official Gazette, Feb. 6. 13, 20. 

Judicial Abandomnents. 

Abhstkono, Archibald, Melbourne, Jan. 30. 

BESsKTn, J^r^mie (Mad. A. Befisette), Uontreal, Feb. 13. 

BiLODEAU, Jean, St. Blz^ar, and J. Bilodeau k &le, Ste. Mai-io, 
Feb. 3. 

B188ON, H. & J., Ldvis, Feb. 6. 

BaoussBAO, Miles, B., St. PanI d'Abbotefoid, Feb. 8. 

DispAJtoiB, Paul Epbrein, Salaberry de Valleyfield, Feb. 6. 

Gaudxttk & Co. (Dame Mane Gladu et vir), Farnham, Jan. 26. 

GoDBODT, Fre. Xaviei-, St. Joseph de L^via, Fob. 3. 

HnA, Bichardson & Co., taoners and leather merchants, Mont- 
real, Jan. 30. 

Mebcisr, Joseph, Montreal, Feb. 4. 

MoRiN k Cie., Dr. Ed., Quebec. Feb. 16. 

l^AULT, Francois Xavier, St. Casimir, Feb. 18. 

Pbovost, Hubert, contractor, Maisonneuve, Feb. 12. 

PorpAHT k De Boueelle, Montreal, Fob. 6. 

St. Laubbnt, Alfred, auctioneer, Quebec, Feb. 4. 

Tbottieb, Felix, tradorand manufacturer, St. Casimir, Jan. 28. 

Tbudbau, Aim4, Windsor Milla, Feb. S. 

Ouralore appointed. 
Abmstbonq, Ai-chibald. — Millier k Griffith, Sberbrooke, joint 

cui-ator, Feb. 16, 
Bbck, Martin, Montieal. — D. Williamson, Montreal, curator, 

Feb. 8. 
B<T8H&Co., Chas. P., Montreal. — D. Seath, Montreal, curator, 

Feb. 8. 
Cabdiral, tVlix, St, Stanislas. — Kent & Turcotte, Montreal, joint 

curator, Feb. 2. 
Cabdinal & Co. — Bilodeau & Benaud, Montreal, joint curator, 

Feb. 6. 
Carroll & Co., Monti-eal. — J. McD. Hains, Montreal, cni-ator, 

Feb. n. 
CHOiNitai, Louis, St. Fie. — J. Morin, St. Hyacinthe, curator, 

- Feb. 6. 
Daodbt, F. X., fbrrier, Montreal. — C. Deamai-teau, Montreal, 

curator, Feb. 4. 
Dbhirs, J. B., tanner, Ste. Julie. — S. Matte, Quebec, curator, 

Feb. 6. 
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Desparois, Paul E., Valleyfield. — Kent & Turcotte, MoDtreal, 
joint curator, Feb. 15. 

DoBOis, Louis, St. John's. — D. Seath, Montreal, curator, Feb. 1. 

Falabdeau & Paquet, tanners, Quebec. — N. Matte, Quebec, 
cui*ator, Feb. 1. 

GrALiBOis, F. X. — L. A. Bergevin, Quebec, curator, I eb. 12. 

Gaudette & Co. — E. Donahue, Farnham, curator, Feb. 2. 

GoDBouT, Fi*s. X. — P. J. G. Labb^, Quebec, curator, Feb. 16. 

GouBDBAU, F^lix. — D. Arcand, Quebec, curator, Feb. 9. 

Gretnald, B. B., distiller, Berthiervillo. — C. Desmarteau, Mont> 
treal, curator, Jan. 30. 

Hood, Mann & Co., Montreal. — W. A. Caldwell, Montreal, cura- 
tor, Feb . 6. 

HuA, Eichardson & Co., Montreal. — W. A. Caldwell, Montreal, 
curator, Feb. 20. 

Langie, Philom^ne, widow of hite AurayLafeni^re. — ^J. O. Dion, 
8t. Hyacinthe, curator, Feb. 2. 

Lessard, F. X., Montreal. — D. Seath, Montreal, curator, Jan. 23. 

LouGHHAN & O'Fiaherty, Montreal. — Kent & Turcotte, Mont- 
real, joint curator, Feb. 8. 

Malboeuf, C. a. L., Montreal. — Kent & Turcotte, Montreal, 
joint curator, Feb. 3. 

Marrotte, Samuel, Montreal. — Kent & Turcotte, Montreal, joint 
curator, Feb. 16. 

Meroisr, Joseph. — J. M. Maixjotte, Montreal, curator, Feb. 10. 

Price, John, Montreal. — J. McD. Hains, Montreal, curator, 
Jan. 29. 

E£n£, J. H., Nicolet. — F. Valentine, Thi'ee Eivei'S, curator, 
Feb. 13. 

EoBERGE, Edouaixi. — Millier & GriflSth, Sherbrooke, joint curator, 
Feb. 10. 

EoLLAND, P. L. — Bilodeau & Eenaud, Montreal, joint curator, 
Jan. 30. 

Senneville, Hyla8, Nicolet. — F. Valentine, Three Eivprs, cura- 
tor, Feb. 13. 

St. Laurent, F. A. — G. H. Burroughs, Quebec, curator. 

TfliBAUDBAU, Honor^, Stanfold. — H. A. Bedai'd, Quebec, curator, 
Feb. 8. 

Trottier, F^lix,— G. H. Burroughs, Quebec, curator, Feb. 9. 

WiLKiNS, Charles, Barnston. — G. B. Hall, Barnston, curator, 
Feb. 3. 
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The Judicial Committee of the Privy Council, in the 
recent case of Huntingdon v. Attrill, 8 Times Law Reports, 
841, paid the United States Supreme Court the compli- 
ment of adopting a definition enunciated by the latter 
tribunal. The question having arisen as to the proper 
test of whether or not an action is '' penal " within the 
meaning of the well-known rule of private international 
law which prohibits one State from enforcing the penal 
law of another, their lordships adopted " without hesita- 
tion " that prescribed by Mr. Justice Gray in Wisconsin 
V. Pelican Insurance Company (127 U.S. 20 Davis, at p. 265) : 
" The rule that the Courts of no country execute the law 
of another applies not only to prosecutions and sentences 
for crimes and misdemeanors, but to all suits in favour 
of the State for the recovery of pecuniary penalties for 
any violation of statutes for the protection of its revenue 
or other municipal laws, and to all judgments for such 
penalties." 



Mr. Eenelm E. Digby, who has appeared before the 
Judicial Committee of the Privy Council in numerous 
Canadian cases, including the cause c4libre respecting 
taxes on commercial corporations, has been appointed by 
the Lord Chancellor . to be judge of the County Courts 
for Derbyshire. The London Law Journal says: — "No 
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better appointment to a Coanty Court judgeship could 
have been made than that of Mr. Eenelm E Digby. In 
the prime of life, a sound lawyer, and a sufficieotl; 
experienced practitioner, he will soon command the 
respect of the Derbyshire County Courts." 



THE NEW TARIFF OF FEES. 

A correspondent writes as follows : — 

" I enclose you a copy of the judgment in the cue of 
Quebec Bank 4* Bryant, Powis Sf Bryant, Sc Walkw, oppofl- 
ant, to which it would be well to call attention in tbe 
Legal News. The point is one of interest to the bar, u it 
is entirely different from the holding in this district 
(Montreal) relative to the application of the new tariff of 
advocates' fees." 

The opinion referred to was delivered by Mr. Justice 
Boutbier, in the Court of Review, Quebec, and reads as 
follows : — 

BoDTHiKB, J. Cette cause a Hi inscrite en IUvIbiod le 8 
Juillet 1891. La demandereBBe, intim6e, a comparn le 1 B«p- 
tenbre, et a pi-oduit wa faotam le — eepterabre 1891. La cftuM 
a iii entendue et jng^e depuia. 

Il&'agitmaintenantde Bavoir eile m^moire de fraie deaavocate 
de I'iDtim^ doit Stre tax4 BiiiTantl'ancien tarif, ou ooDfonn^meDt 
an tanfactuel qai eat entr^ en vigueur le 1 Bept«mbre deniier. 

La queBtion ne dodb parait pas dontoaae. Le tarif eet ane loi, 
et cette loi est entire en vigaeor io lei- septembra ; elle doit Atre 
appliqn^e i. tAutes les proc^doreB faites ce joar-lft et depais. 

" Iffais," dit-on, " cette oaase ^lait commence ant^riearement.'' 

Cette objection pout atFeoter lee articles da taiif qni fixeot In 
honoraires des avocats ponr tons leui'e serrioee dans una csoec, 
saivant I'jlage anquel cette cause en est rendue, c-A-d. lee diz 
premiers articles da tarif de la Coai- Sup^rieare; maiB elle 
D'affecte pas les artioles, fizaot des honoraires Bp4oianx poor car- 
taineB pror^urea special ee. 

Loraqu'an avocat se charge d'ane cause il no saui-ait privoir 
tontes les proc^ui'es qu'il aura i> faire poor condoire cette caose 
& jugement, ni pendant combien de temps cette cause sere 
pendanto, ni 4 quellea dates it devra faire tellee et tellesproc^ 
dares dans I'int^rSt de son client ; et dia lore il ne aaurait d^ter- 
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miner d'ane maDiire certaine quel sent le montant qne Idi devr* 
eon client lorsque la caose sera finie. 

Dans le mandat qui iDterrient alors entre enx le prix dee 
aerricee de I'avocat roato k determiner pine tard, et il d^pendra 
des prooddnree qa'il devra faire et du tai-if alore applicable i ces 
proc&lDree. D'une part I'avocat a'oblige & faire tontes lee pro 
oMurea qoe I'int^rSt deeon client exigera, et d'autre part, celaici 
promet payer il son avocat lea honorairea alore fiz^s par le tarif 
poor cee procMarea. 

II nouB aemble done Evident qne tontea les procMares anx- 
qnellea eont attach^a dea honorairea apfcianx, et qui ont 6t6 fhitea 
depnia la miee en force da Douvean tarif, doivent en b^ndficier, 
lors meme que la cause dana laquelle ellea sbnt fiiites anrait 
6t^ commenc^e longtempaaaparaTant; ce n'est paa donner i\& 
loi un efiet r^troaotif. 

Maie que fant-il decider relativement aux dix premiere articles 
dn tarif dana lee causea commenc^es avaut le ler aeptembre et 
terming depnie ? 

None oroyone qne la mfime rSgle doits'appliqiier,'c-a-d. que le 
prix dee aerricea doit etre fixd euivant le tarif en force i I'^poqne 
oil les services ont iH rendus. Dde lore nous accorderona A 
I'aTocat lea honoraires tix^a par le nouveau tarif, mais oona en 
dMuirone la difference entre les deux tarifa i ]'6Uige auquel la 
canse ^tait rendne an ler aeptembre dernier. Ainei par exemple 
eappoeooa nne action de la premigte claaae dana laquelle I'isano 
dtait jointe maia'qui n'^tait pae ineorite au ler aeptembre, et qui 
a ete jng^e depnis, an m^rite, api-ds audition finale. Nous accor- 
derona dans ce caa ft I'avocat dn demandenr tSO, motna la diffe- 
rence entre I'item 8 du nouveau tarif et I'item — de I'ancien 
tarif, eoit $ — . 

Telle eat la jurieprudence etablie k Quebec anr cette queetion. 

Catgrain, Angert ds Lavery, attorney a for plainlifT. 

Chapteau, Halt, Brown & Sharp, attorneys for defendant. 

Charles Fitzpatrick, counsel. 

SDPREMR COURT OF CANADA. 

Ottawa, Nov. 17, 1891. 
Qnebeo-J 

Bennino et al. v. Thibaodzau ks qual. 

Imolvmcy — Claim against insolomt — Notes held as collaterai seeu- 

rity — Collocation — Joint and several ti<Aility. 

Hebt, affirming the judgment of the Court below, U.L.B., 5 

Q. B. 426, that a creditor who, by way of secarity for hie debt, 
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holds a portion oT the Keiiets of his debtor, cooBisting of certua 
goods and promissory notes endorsed over to bim, is not eatitled, 
nntil full; paid, to be collocated upon the estate of ench debtor 
in liquidation ander a volnntar; assignment for the fnll amount 
of his claim, bat is obliged to dednct soy sums of money be m>f 
have received from other parties liable upon snch notes or which 
he may have realised npon the goods, provided it is before the 
day appointed for the distribution of the assets of the estate on 
which the claim is made. 

Fournier, J., dissenting on the gronnd that the notes having 
been endorsed over to the creditor, as additional secnrity, all Uie 
parties thereto became Jointly and severally liable, and that under 
the common law t'he creditor of joint and several debtors is entitled 
to rank on the estate of each of the co-debtors for the fnll amonnl 
of his claim until he has been paid in fnll, without being 
obliged to deduct therefrom any sam from the estates of the co- 
debtors jointly and severally liable therefor. 

Gwynne, J., dissenting on the gronnd that there being no 
insolvency law in force, the respondent was bonnd npon the cod- 
structioD of the agreement between the parties, viz., the voluotary 
assignment of Feb. 1882, to collocate the appellants upon the 
whole of their claim as secured by the deed. 

Appeal dismissed with costii. 

Beigue, Q-0., for appellant. 

Q'eoffrim, Q.C., for respondent. 

Quebec] 

Ottawa, Nov. 17,1891. 

Ontario Bane t. Chaplin. 
Joint and seva-al debtors — Inaolvencn — Distrifnttitm o/ amf*— 
Privilege — Windijtg up Act, uc. 62— Deposit with Btmi afltr 
tuspenaion. 
Beld : — 1st. Affirming the judgment of the Court below, ILL. 
R., 5 Q,B. 407, Strong and Fournior, JJ., dissenting, PerBitchie, 
C.J.,and Tascberean, J., that a creditor is not entitled to rank for 
the full amount of his claim upon the separate estates of insol- 
vent debtors jointly and sisverally liable for the amount of the 
debt; but is obliged to deduct from bis claim the amount previ- 
ously received from the estates of other parties jointly and 
severally liable therefor. 

Per Gwynno and Patterson, JJ. That a person who has re- 
alised a portion of his debt upon the insolvent estate of one of his 
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oo-debtors, oannot be allowed to rank apon the eetate in liqui- 
dation under the Winding np A.ct of bia other co-debtor jointly 
and severally liable, without first deducting the amount he baa 
proTional}' received from the other estate. RS.C, oh. 129, sec. 
62. The WindinK op ^ot. 

2. (Affirming the judgment of the Court below), a persoo who 
makes a deposit with a bank after its suspension, the depositcoD- 
sisting of cheques of third parties drawn on and accepted by the 
bank in question, is out entitled to be paid by privilege the 
amount of such deposit. 

Appeal dismiaaed with costs. 

H. Abbott, Q.C., for appellant. 

OreemhUlda, Q-C., for respondent. 

Quebec] 

Ottawa, Feb. 16, 1892. 

BlLLKOHABSB ELECTION CaBB. 

6. Aktot t. LaBBiaQni. 
Dominion Oontrooerted EUctioiu — Election Petition— Status of peti- 
tioner — Onus prokasuii. 

The election petition was served upon the appellant on the 
12th of Uay, 1891. and on the 16th of May the appellant filed 
preliminary objections, the first objection being as to the status of 
petitioners. When the parties were beard upon the merits of the 
preliminary objections, no evidence was given as to the status of 
the petitioners and the Court dismissed the prelimioary objec- 
tions. On appeal to the Sapretne Court it was 

Held, reversing the judgment of the Court below and following 
the decision of this Court in the Stamtead election, (ante, p. 8) 
that the onus was on the petitioner to prove bis statns as a voter 
(Gwyone, J,, dissseoting). 

Appeal allowed and petition dismissed. 

Amyot for appellant. 

BeUeau. Q.C., for respondent. 

Quebec.] 

Ottawa, Feb. 16, 1892. 

Abobntbuil Elbotiok Casb. 

Chbibtik t. MoaaisoN. 

Dominion Oontrooerted Etectiont — Election petition — PreUmnary 

objections — Deposit of ucurity — R.S.C., ch. 9 sec. 9(f). 

The preliminary objection in the case was that the security and 



102 THE LEGAL NGW8. 

depoeit i-eceipt was illegal, null aod void, the written receipt 
signed by the protboootary of the Court being as follows : " tbtt 
" tbe security reqaired by law has been given on behalf of the 
" petitioners by a sum of $1000, in a Dominion note, to wit, 
" a note of 11000 (Dominion of Canada) bearing the nnmber23U, 
" deposited in onr hands by the said petitioners, constitnting > 
" legal tender under the atatate now in force." The deposit via 
in fact a Dominion note of $1000. 

Seld, affirming the judgment of the Conrt below, that the de- 
posit and receipt complied sufficiently with section 9 (f) of the 
Dominion Controverted Elections Act. 

Appeal dismissed with coatB. 

Code for appellant. 

Hi Abbott, Q.C., for respondent. 

Quebec] 

Ottawa, Feb. 16, 1892. 

IiAPHAtRIt ElICTION CaSI. 
G-IBKADLT y. PlLLKTIBR. 

Dominion Controverted Electiom — BUcti&n Petition — PreUminani 
examiaaiion of respondent — Order to postpone until after ustion 
—Effect of—Six months' limit— S.S.C, ch. 9, sees. 19 and 32. 
On the 23ni April, 1891, after the petition in this case was >t 
issue, the petitioner moved to bavo the respondent exsmiQed 
prior to the trial, so that he might use the deposition apon the 
trial. Tbe i-eepondent moved to postpone such examination until 
after the session, on the ground that being attorney in his own 
case, it would not " be possible for him to appear, answer the in- 
" ter rogatories, and to attend to the case in which hia presence 
" was necessary, before the closing of the Session." This motion 
was supported by an affidavit of tbe reopondent, stating that it 
wonid be " absolutely necessary for him to be constantly in Gonrt 
" to attend to tbe present election petition," that it was not pos- 
sible " for him to attend to the present case, for which his presence 
' is necessary, before the closing of the Session," and the Court 
ordered the respondent not to appear until after the Session of 
Parliament. Immediately after the Session was over an appli- 
cation was made to fix a day for tbe trial, and it was fixed for the 
10th of December, 1891, and the respondent was examined in 
the interval. On the 10th of December the respondent objected 
to the jurisdiction of the Court on the ground that the trial had 
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not oommflnced within six months following the filing of the 
petition, and the objection was maintained. 

Beld, reversing the judgment of the Coart below, that as it ap- 
peared by the proceedings in the case and the affldarit of the re- 
spondent, that the respondent's presence at the trial was neces- 
sary, in the computation of time for the commencement of the 
trial, the time occapied bj the Session of Parliament should not 
be included, B.S.C. oh. 9, sec. 32. 

Appeal allowed with coeta. 

Choquette for appellant. 

JJajoie for respondent. 

Qnebec.] 

Ottawa, Feb. 18, 1892. 

Pbisoott Blictiom Case. 

Fboulx v. Pkaskb. 

Dominion Controverted Elections — Election petition — Status of 

petitioner— When to be determined— R.8.C., ch. 9,*e«. 12 * 13. 

In this case the redpoodent by preliminaiy objection objected to 
the statoe of the petitioDer, and the case being at issue, copies of 
the voter's lists for the electoral district were filed, but no other 
evidence was otfei'ed, and the Court set aside the pi-eliminarf 
objection without prejudice to the right of the respondent if so 
advised to raise the same objection at the trial of the petitioo. 
No appeal was taken from this decyion, and the case went on to 
trial, when the objection was renewed, but the Court overruled the 
objection, holding the; had no right to entertain it, and on the 
merits alloired the petition and voided the election. Thereupon 
the appellant appealed to the Supreme Court on the ground that 
the onus was on the respondent to, prove the status, and that 
the status had not been proved. 

Meld, affirming the judgment of the Court below, that the 
objection raising the question of the qualification of the petitioner 
must be raised by preliminary objection and disposed of in a 
snmmary manner, and if the decision of the Court thereon is not 
appealed f^om, the Court will not entertain such preliminary 
objection at the trial. R.S.G. ch. 9, sees. 12 & 13. 

Appeal dismissed with costs, 

Btlcotirt for appellant. 

i^gpustm, Q.O., for respondent. 
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Qaebec.] 

Ottawa, March 9,. 1892. 

Dominion Salvaoi and Wrboking Company y. Brown. 

Action for call of %\fiW— Future rights— B.S,G. sec. 29, subsec. (6) 
of the Supreme and Exchequer Courts Act. 

The company sued the defendant B. for $1000, being a call of 
ten per cent on 100 shares of $100 each alleged to have been 
subscribed by B. in the capital stock of the Company, and prayed 
that the defendant be condemned to pay the said sam of $1000 
with costs. The defendant denied any liability, and alleged 
thttt he was not a shareholder, and the Company's action was 
dismissed. 
On appeal to the Supremo Court of Canada by the Company, 
Held^ that the appeal would not lie, the amount being under 
$2,000, and there bein^ no such future rights as specified in sub- 
sec, (li) of sec. 29, which might be bound by the judgment. 
Gilbert dc Gitman, 16 Can. S. C. R 189. 

Appeal quashed without costs. 
Goldstein for appellant. 

Blake, Q.C.y for respondent. 



Manitoba] 

Ottawa, Nov. 17, 1891. 

Whblan v. Etan. 

Assessment and Taxes — Irregular assessment — By-law— Validating 

Acts — Effect of-^Grown lands. 

In 1879 lands were purchased from the Dominion Govern- 
ment but patent did not issue until April, 1881. The patentee 
conveyed the lands which in May, 1882, were mortgaged to R 
In 1880 and 1881 the lands were taxed by the municipality in 
which they were situate, and the taxes not having been paid, 
they were, in March, 1882, sold for unpaid taxes. The purchaser 
at the tax sale received a deed in March, 1883, and by convey- 
ances from him the lands were transferred to W, who applied for 
a certificate of title thereto. R filed a caveat against the grant- 
ing of such certificate. 

By the Statutes under which the lands are taxed the Muni- 
cipal Council must, after the final revision of the assessment roll 
in every year, pass a by-law for levying a rate on all real and 
personal property assessed by said roll. No such by-law was 
passed in either of the years 1880 or 1881. 
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46 Tict. 0. 16, B. 1, makes all deeds execnted in pnreoance of 
a Bale for taxes valid, notwithstanding way informality in or 
preceding the sale, unless qnestioned within one year from the 
date of their execution, and 51 Tict c. 101, s. 58, provides that 
" all assessments made and rates bei-etofore struck hy the tdudi- 
oipalities are herehy confirmed, and declared valid and binding 
upon all persons and corporations affected thereby." 

Seld, affirming the deciaion of the Court of Queen's Bench 
(6 ICan. L. B. 565) Patterson J. dissenting, that the asaessments 
for the years 1880 and 1881 were illegal for want of a hy-Isw, and 
the sale made for unpaid taxes thereunder was void, 

£e/f^ p«r Strong and Gwynue, JJ., Patterson, J., contra, 1. 
The Acts 45 Vict, c. 16, sec. 7, and 61 Vict. c. 101, s. 58, only 
cure irregularities, but will not make good a deed that was abso- 
lutely void as in this case, 

2. That until the patent was issued by the Dominion Govern* 
ment, these lands were exempt from taxation. The patent did 
not iBBue until April, 1881. Hence the taxes for which the lands 
were sold accrued due while they were vested in the Ci'owti. 

Meld, per Strong, J., following McKay v. Chrysler (3 Can. 
S. C. R. 436) and OBrien v. Cogticell (17 Can. S. C. R. 420), that 
the defects cared by 45 Vict. c. 16, a. 7, are only irregularities 
in the proceedings connected with the sale, as distingnished from 
informalities in the assessment and levying of the taxes. 

Appeal dismissed with costs. 
S. H. Blake, Q.O., for the appellant. 
Gomntily, Q. C, for the respondent. 

Manitoba.] 

Ottawa, Nov. 17, 1891. 
Stxfhinb v. UoAbthue. 
Construction of Statute — Transfer of personal property — Pr^erence 
by — Pressure — Intent. 
By the Uanitoba Act, 49 Vict. s. 45, s. 3, " every gitl, con- 
" veyance etc, of g^^e, chattels or effects made by a person at a 
" time when he is in insolvent circumstances with intent to 
" defeat, delay or prejudice hiit creditoi-H, or to give to any one 
"or more of them a preference over hie other creditors or over 
"any one or more of them, or which has such eilect, ehall as 
" against them he ntterly void." 

Seld, reversing the judgment of the Court of Queen's Bench 
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(6 Uan. L. B. 496) Pattereoo, J., dlssentiDg, that the meaning of 
tht) word " preference " in this act is that which baa alwajn been 
givaa to the ezpresBion when used in bankraptcy and insolvency 
Btatates ; it irapMUi a voluntary preference, and does not apply to 
a case whore the transfer has been induced by the proMure of 
the creditor. 

Held, further, that a mere demand by the creditor withoat 
even a threat of legal proceedings, is enfBcient preeaore to rebat 
the preeamptioD of a preference. 

The words " or which has sneh offeot " in the act ^ply only 
to a case where that had been done indirectly which, if it had 
been done direoUy, would have been a preferenee within the 
statute. The preference mentioned in the act being a Toluntary 
preference, the instruments to be avoided as having the efliBct of 
a preference are only those which are the Bpontaoeoos acts of 
the debtor. MoUons Bank v. Halter (18 Can. S. C. R 88) ap. 
proved and followed. 

Held, per Patterson, J., that any transfer by an insolvent 
debtor which has the effect of giving one creditor a prionty over 
the others in payment of his dpbt, or which is given with the 
intent that it shall so operate, is void under the statute, whether 
or not it is the voluntary act of the debtor or given as the reeolt 
of pressure. 

Appeal allowed with coats. 

Mon, Q.C., and Wade for the appellant 

Elliott, Q.O., for the respondent. 

Manitoba.] 

Ottawa, Nov. 16, 1891. 

AfiHSowN V. Uanituba Fhik Faxss Co. 

Libel — Provisions of Act relating to neioapapers—CompUanee mth— 

Special damagea — Lois of custom — 50 Vict, cc, 22 and 23, 

{Man.) 

By section 13 of &0 Yiot. c. 22, (Man.) " The Libel Act," no 
person is entitled to the benefit thereof unless he has complied 
with the pi-ovisionii of 50 7ict. o. 23, " Ad act respecting news- 
papeiij and other like publications." By section I of the latter 
act no person Bball print or pablieh a newspaper until an affi- 
davit or affirmation, made and signed, and containing such mat- 
ter as the act directs, has been deposited with the prothonotary 
of the Court of Queen's Bench or Clerk of the Crown for the 
district in which the newspaper is published. 
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By BecttoD 2 aach affldftvit or affirmation ahall set forth the 
real and true nameB, et«, of the printer or pablieher of the news- 
paper and of all the proprietors ; and by sec. 6 if the number of 
pnfaliehers does not exceed ibur the affidavit or affirmation shall 
be made by all, and if they exceed foar it shall be made by four 
of them ; sec. 6 provides that the affidavit or affirmation may be 
taken before a justice of the peace or commissioDer for taking 
affidavits to be nsed in the Conrt of Queen's Bench. 

Beld, affirming the decision of the Court of Queen's Bench 
(6 Man. L. B. K78), 1. That 50 Vict. c. 23, contemplates and its 
proviatoDB apply to the case of a corporation being the sole pub- 
lisher and proprietor of a newspaper. 

2. That sec. 2 is complied with if the affidavit or affirmation 
states that a corporation is the proprietor of the newspaper and 
prints and publishes the same. Gwynne, J., dissenting. 

3. That the affidavit or affirmation, in case the proprietor is a 
corporation, may be made by the managing director. 

4. That in every proceeding under sec. 1 there is the option 
either to swear or affirm, and the right to affirm is not restiicted 
to members of certain religious bodies or pei-sons having reli> 
gious scruples. 

K. Thatifan affidavit or affirmation purports to have been taken 
before a commissioner, his authority will be presumed, and need 
not be proved in the first place. 

By sec. 11 oftbeLibel Act, actual malice or culpable negligence 
most foe proved in an action for libel unless special damages are 
claimed. 

Heid, that such malice or negligence must be established to 
the satisfaction of the jury, and if there is a disagreement as to 
these issues the verdict cannot stand. 

Held, further, that a general allegation of damages by loss 
of custom is not a claim for special damages under this section. 

Per Strong, J.— Damages by loss of custom must foe speci- 
fically alleged and the names of the customera given, oUierwise 
evidence of such damages is inadmissible. 

Appeal dismissed with costs. 

McCarthy, Q.O,, fur appellant. 

BobiruoH, Q.O., for respondents. 
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'Ontario] 

Ottawa, Not. 16, 1891. 

Elkotbio DasPAToH Co. V, Bill Telipbonk Co. 

Contract — TeUphme service — Ir(awnimm of messages— Construe- 

turn of term — Breach. 

The Bell Telephone Company sold to the Electric Despatch 
Compuny all ite meBBeoger, cab, etc, bnaineas in Toronto and the 
good-will thereof, and agreed, among other things, that they 
wonld in no manner, during the continnance of tLe agreement, 
transmit or give, dii'cctly or indirectly, any messenger, cab etc, 
orders to any person or persons, company or corporation, except 
the Electric Despatch Co. An action was brooght for breach of 
this agreement, such alleged breach consisting of the Bell Tele- 
phone Company's allowing their wires to be used by their les- 
sees for the porpose of sending orders for messengers, cabe, etc. 

Held, affirming the Judgment of the Court below, (17 OnL 
App. R. 292) and of ihe Divisional Coai-t (17 0. R. 495), Bitchie 
C. J., doubting, that the TolephonQ Company conid not restrict 
the use of the wires by their lessees ; that being ignorant of the 
nature of communications made over the wires by pei-sone osing 
them, the Company could not be said to " transmit " the mes- 
' eageawithin the meaning of the agreement, and that they were 
under no obligation, even if it were poeaible to do so, to talce 
measures to ascertain the nature of all messages sent over the 
wires and prevent any being sent relating to messenger, cab etc 
oi^lers. 

Appeal dismissed with costs. 

Sobinson, Q. C, and Moss, Q. C, for appellants. 

Iiosh, Q. C, for respondents. 

COURT OF QUEEN'S BENCH. 

Quebec, May 4, 1885. 
Coram Dorion, C.J., Rausat, Tessibr. Cross, Baby, JJ. 
ToDRViLLE et al. {plainlifftt in Court below), appellants, and 
British Auerioa Assukanoe Co. (defendant in Court below). 
i-CHpondent. 

Procedure — Service — Exception to the form. 
Helu: — Where the defendant, by exertion to the form, attacks 
merely the sufficiency of Ihe service, and it appears that the ser- 
vice is infant insufficient, the Court in maintaining the exceptim 
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should not dismiss the action, but should reserve to the plaintiff 
the right to adapt the necessary proceedings to have a .proper 
service made of the auction as provided by law, more especially 
where the dismissal of the suit would cause the right of action tp 
be prescribed. 

* Appbal from a judgment of the Superior Court, Three Bivers 
(BouRGBOis, J.)) Nov. 8, 1884, maintainiDg an exception to the 
form pleaded by the respondent, and dismisBing the action. The 
judgment is in the following terms : — 

^' La Cour, apr^ avoir entendu les parties par leurs avocats sur 
Texception k la forme de la dite ddfenderesse, etc...... 

^' Consid^rant que la dite ddfenderesse a fait la preuve des alle- 
gations essentielles de sa dite exception a la forme, et que la dite 
exception est bien fondee ; 

" Muintient la dite exception k la forme de la dite ddfenderesse, 
declare I'assignation en cette cause irr^gulidre et nulle, et ren- 
voie Taction des dits demandeurs sauf aux demandeurs k se pour- 
voir, avec d^pens, distraits, etc." 

The action was bi*ought by the appellants to recover the sum 
of $5,000, amount of a policy of insurance issued by the respon- 
dent in favor of one Duval, and transferred by Duval to the ap- 
pellants. 

The respondent is a foreign coi7>oration having its principal 
establishment at l^oronto. At the time the policy was issued 
the company respondent had an agent at Three fiivers, who at 
the same time was agent of several other insurance companies. 

The appellants pleaded a declinatory exception which was dis- 
missed. They also pleaded an exception to the form, which was 
maintained by the Court below, and the action dismissed. 

The exception to the foim alleged: 

" Que la d^fenderesse (rintim^e) est une compagnie ^trangdre 
ayant son bureau principal d. Toronto, dans la pix>vince d'Ontario ; 

^ Qu'elle n'a pas de bureau k Trois-Eivi^res, ni d'agent k qui 
la signification d'une action puisse dtre I^galement faite ; 

" Que I'assignation en cette cause est en consequence irr^gu- 
li^re et iliegale." 

The appellants complained especially of the part of the judg- 
ment which dismissed their action. By their factum in appeal 
they submitted the following argument : — 

^' Si I'assignation etait insuffisante aux yeux de la Cour, le jo- 
gement devait declarer I'assignation irreguli^re, mais non pas 
debouter la demande en cette cause. Cette demande etait en 
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effet r^gDlifere et enffiaante, et \e bref de aommation im^ui «d 
cette cause, dtait encore, malgr^ la pr^tendue tiisaffisanc« de 
raasignation, no proc&i^ r^gnller et atile, et ponrant servir do 
base & ane noavelle assigcatioD, c'eet-ik-dire Jl I'asaigDatioD poar- 
me par I'artiole 62 dn C. P. Ce bref n'jtait entacb^ d'ancnne 
irr^galai'it^, d'aocan viue, et poisqu'll ponvait eocore semr. il> 
a'y avait done pas lieu de reovoyer I'actioD etde priver lee appe- 
lantB dea droits acqais par linstibntion mfime de Taction. I/io- 
tim^ ne se plaignant, par boq exception, que de Tinanfflsance de 
1 'assignation, la Conr ne devait pas rejeter la demande, mats bieo 
se contenter da ddclsrev I'asBtgnation ii-r£gnli^re, si elle I'^taiL 

" Fonrqaoi, en effet, ddbouter la demande iorsqa'elle est r^gn- 
liire, suffiainte et l^ale, et qn'il u'y a qu'nn simple d^f^nt dana 
I'assignatiOD ; ponrqnoi sartout la. rejeter, lorsque le bref et la 
demande sent encore valables, ma'grd I'irrdgnlarit^ de I'assigna- 
tioD, et que la mSme action pent servir J Ed la rejetant, c'est 
&ire enconrir an demaodenr dee frais inaUlee, o'eat anssi qaelqne 
fois I'ezposer ik perdre mSme tons ses droits, comme dans le cas 
actnel. En rgf^raot i la police d'assnrance snr laqnelle est baste 
Taction en cotte canse, on voit en effet que le reoonvrement da 
montant de Tassnrance ne pent fitre demands en justice, k moisa 
qne Taction on poursuite ne soil commence dans Tannto que la 
perte de la chose assni-^e a en lien. C'e^t Ik one condition easen 
tielle, et la olauae 15 de la police en qnestion, prononce la dteh^ 
ance de tons les di-oits de Tassnr^ si Taction n'eet instita^e dana 
TaiiD^ de Tincendie. 

" PigeaD, ler vol., p. 169, dit qne les juges ne doivenl pas ad- 
mettro lea nnlliye dont se plaiguent les parties lorsqu'il 7 S tnaa- 
vaii^e feu de lenr part, comme lorsqa'ellee ont ^Ind^ de r^poDdre 
a6n d'acqu^rir une preeeription. Sous les circonstancee, la Cour 
ne devait pa* d^bouter cette action qai avait 616 prise en temps 
utile, loFsque surtout Tintim^e s'^taib plaint de cette assignation 
dans nn temps peu ^loignd de la prescription, et que le jugement 
de la Cour exposait les appelants & perdre leur cr^ance." 

The appeal was maintained by the following judgment : — 

" The Court of Our Lady the Queen now here, having heard the 
appellants and reepoodents by their counsel respectively; ex- 
amined a-4 well the record and proceedings in the Court below as 
the reasons of appeal filed by the said appellants and the answers 
thereto, and mature (deliberation on the whole being had : 

" Considering that, as it appears by the evidence in this caose, 
the company respondent bad no office in the city of Three Biven 
when the service of the action was made; 
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" And conaidering that although W. C. PeDtland, upon whom 
the service was made, was at the time the ag^nt of the company 
respondent with limited powers and for certain purposes only, 
and it does not clearly appear that he was such an agent as is 
contemplated by article 61 of the Code of Civil Procedure, upon 
whom a valid service of this action could have been made ; 

'^ And considering that it appears by the evidence in this cause 
that the company respondent has its principal office in the pro- 
vince of Ontario ; 

'^ And considering that although the service made in this cause 
appears to be insufficient, yet under the circumstances a valid 
service of the action can still be made, as pix>vided for by article 
62 and also by article 69 of the Code of Civil Procedure ; 

''And considering that instead of dismissing the action of the 
appellants on the ground that the service was insufficient, the 
Court below should have merely declai*ed the service made in- 
sufficient, and allowed the appellants to make a proper service 
of the action as they had a right to do, and thereby preserve their 
right of action ; 

" The Court doth reverse the judgment rendered by the Court 
below on the 8th of November, 1884, and proceeding to render 
the judgment which the said Superior Court should have rendered, 
doth declai'e that the service of the present action is insufficient 
and null, and doth reserve to the appellants the right to adopt 
the necessary proceedings to have a proper bcrvice made of the 
action as provided by law against a foreign corporation ; 

"And the Court doth condemn the appellants to pay to the 
respondent the costs incurred on the exception a la forme of the 
said respondent and proceedings had thereon in the Court below ; 

'' And as to the costs in appeal, 

" Considering the appellants might have some reason to believe 
that W. C. Pentland, through whom the contract of insurance on 
which this action was made, was an agent on whom the action 
could be served, yet there was some default on their part in not 
making proper inquiries on the subject, it is hereby ordered that 
each party shall pay his own costs on the present appeal.' 

Judgment reversed, 

P. N. Martel for appellants. 

Honan ds Tourigny for respondent. 
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INSOLVENT NOTICES. 
Quebec Official Gazette, Feb. 6, 13, 20. 

Dividends. 

Babbbau, L., grocer, Montreal. — First and final dividend, pajr- 
able March 9, C. DeBOiarteau, Montreal, curator. 

BiLODXAU & God boat, Quebec. — First and final dividend, payable 
March 1, H. A. Bedard, Quebec, curator. 

Bower, William F., Malbaie. — First and final dividend, payable 
Feb. 29, J. T. Tuzo, Perc^, cui-ator. 

BoTKB & Co., Jules, St. John's. — First and final riividend, payable 
March 1, G. Desmarteau, Monti*eal, curator. 

B&iSBBOis, Pierre, grocer, Montreal. — First and final dividend, 
payable March 10, C. Desmarteau, Montreal, curator. 

Cadibux, J. B., grocer, Montreal. — First and final dividend, pay- 
able March 1 1, C. Desmarteau, Montreal, curator. 

Campbell & Co., Kenneth. — First and final dividend (30 c), 
payable Feb. 23, A. W. Stevenson, Montreal, curator. 

Ciiambbbland, Th^o., Quebec. — Second and final dividend, pay- 
able March 1, H. A. Bedai*d, Quebec, curator. 

Di^BT & Co., St. Chai'les. — Fii-st and final dividend, payable Feb. 
23, D. Ai*cand, Quebec, curator. 

Dion, C, Three Biverd. — First dividend, payable March 15, Kent 
& Turcotte, Montreal, joint curator. 

ExcHANOi Bank of Canada.— Dividend (2 c), payable Feb. 16, 
Campbell & Stearns, liquidators. 

Gaboubt, a., Montreal. — Amended dividend, payable March 8, 
Kent & Turcotte, Montreal, joint curator. 

Gaon^, O., Sorel. — First dividend, payable March 15, Kent & 
Turcotte, Montreal, joint curator. 

Gauthieb, a., Montreal.—Firat and final dividend, payable 
March 15, Kent & Turcotte, Montreal, joint curator. 

GiBMAiN, Gaspard. — Second and final dividend, payable March 8, 
D. Guay, Quebec, curator. 

GiBOUX, Francis, Montreal. — Second and final dividend, payable 
March 15, Kent &. Turcotte, Montreal, joint curator. 

GODBOUT & Bergeron, Quebec. — Second and final dividend, pay- 
able March 1, H. A. Bedard, Quebec, curator. 

Hamilton, John, Now Glasgow. — Fii^st dividend, payable March 
15, Kent & Turcotte, Montreal, joint curator. 

Jabbt, H. V. — First and final dividend, payable Feb. 24, C. Dee- 
marteau, Montreal, curator. 



T H K 



LEGAL NBWS. 



VOL. XV. APRIL 15, 1892. No. 8. 

SUPBEME COURT OP CANADA. 

Ottawa, Feb. 23, 1892. 

New Brunswick.] 

* 

Guardian AssuaANOS Co. v. Connelt. 

Fire insurance — Application — Description of building — Variance — 

Falsa demonstratio non nocet 

An insurance policy insured goods in a one-and-a-half story 
building with shingled ix>of, occupied as a storehouse for storing 
feed and provisions, said building shown on plan on back of ap- 
plication for insurance as " feed house/' situate attached to wood- 
shed of assured's dwelling house. The building marked feed house 
on the said plan was not a one-and-a-half story building with shing- 
led roof, was not attached to the wood shed, and was not used as a 
store house ; but another building on the plan answered the des- 
cription in the policy, and the goods insured were in said last 
mentioned building when they wei*e destroyed by fire. The plan 
had been di*awn by a canvasser who had obtained the application. 
He was not a salaried officer of the insurance company, but re- 
ceived a commission on each policy obtained through his efforts. 

The insurance company refused to pay the loss, claiming that 
the policy was made void by the alleged misrepresentation as to 
the building. On the trial of an action on the policy the juiy 
found for the plaintiff, leave being reserved to move for nonsuit 
on the ground of misrepresentation. The full Court refused to 
nonsuit. 
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Held, affirmiog the judgmunt of the Court below, there was no 
misrepr^eeiitation ; that the company was in no way damnified by 
the miadeacriptioo in the plan, Mid the maxim falta daiumttroHo 
Aon noeet applied ; that if that maxim did not apply the matter 
was one for the jury, who had pronoaoced on it in fevour of the 
assTired ; and that it was evident that the intention was to insare 
goods in the building which really coDti^ned them, 

Seld, also, that the canvasser coold not be regarded as the 
agent of the asenred, bat was the agent of the company, which 
was bound by his acts and conld not take advantage of his mis- 
take. 

Appeal diemissod with costs. 

WeMm, Q.C., for appellant. 

McLeod, Q.C., for respondent. 

Ottawa, Feb. 9, 1892. 
Ontario.] 

East Nobthdmbbrlacto Election Casb. — Nobth Pbbtb 
Elbotion Casb. 

Chntrwerted Elections Act — Appeal — Depotit — Proper officer — K 
S. C, c. 9, s. 61—54-55 V., e. 20, s. 12 (D.) 

By sec. 51 of the Controverted Elections Act, R. S. C, ch. 9, 
as amended by K4-55 Y., c. 20, s. 12 (D), a party desiring to 
appeal from the decision of a Jndge on a preliminary objection, 
or from the decision of the judges who have tried the petition, is 
to deposit the sum specified as security for costs " with the clerk 
" of tbe Court which gave such decision, or of which the judges 
" who gave such decision are members, or with the proper ofiScer 
" for receiving moneys paid into such Court." By s. 4 of K, 
S. C, c. 9, as amended, the distribution of coses for trial in On- 
tario between the Courtof Appeal and the several divisions of the 
High Court of Justice shall, if not prescribed by the law of the 
province or practice of the Court, be arranged by the judges. 

In the N^ovth Perth election case the petition was filed in the 
Chancery division and assigned for trial to two judges of the 
Queen's Bench Division, The deposit was made to the registrar 
of the Chancery Division. In the West Northnmberland case 
the petition was filed in theConi-t of Appeal and trial before tno 
judges of one of the Divisional Courts, the deposit being with the 
registrar of ^e Court of Appeal. On motion to quash the appeal : 
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Held, that making the deposit to the registrar of the Coart in 
which the petition was filed was a sufficient compliance with 
the act 

Meld, farther, that in the N. Perth case the deposit was made 
to the officer who was the accoantant of the Supreme Coart 
of Judicature, and, therefore, the proper officer to receive moneys 
paid into any of the Divisional Courts. 

Motion dismissed with costs. 
North Perth case : 

Ijash, Q.C., for the motion. 

Aylesworth, Q.C, contra. 

West Northumberland case : 
Ferguson, Q,0., for the motion. 
AylesuHJirih, Q.O., contra. 



Ottawa, Feb. 22, 1892. 

.New Brunswick.] 

EssoN V. MoGbbqob. 

Promissory note — Failure of consideration^Laches. 

In an action on a promissory note the defence set up wa^ that 
it was given in purchase of a machine for polishing wood, which 
machine did not do the work for which it was purchased and 
which it was represented to do. At the trial the evidence showed 
that the machine had been used for a long time in connection 
with building oars ; that the work was under control of a con- 
tractor with the defendant ; and that the superintendent of de- 
fendant's establishment had inspected the cars as they were 
finished and delivered, as well as watched the progress of the 
work. Evidence was offered on behalf of the defendant to show 
that the contractor had never told him that the machine was 
defective, and he never knew it until the case was tried ; and 
that the machine could not be used until a fan had been attached 
to it for keeping off the dust. The defendant himself was not 
examined nor was an effort made to obtain the evidence of the 
contractor, who had left the province. The jury found in favour 
of plaintiffs, and a new trial was i*efused on the ground that de- 
fendant must be charged with the knowledge of the contractor, 
or at all events his superintendent was in a position to discover 
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tbe muiDer in which the macbine worked. On appeal to the 
Sapreme Court of Can&da : 

Setd, that the new trial was properly refused. 

Appeal diamissed with cceie. 

McLeod, Q.C., for appellaat. 

Atioard, Q.C., for respondent. 

Ottawa, Nov. 20, 1891. 
British Columbia.] 

BowKiB V. LAumisTxa. 

Deed — Construction of^Tnst — Parol evidence of—EnforcimaU, 

A suit was brought to enfoi-ce an alleged trust in a deed abso- 
lute on its face, or in the alternative, to have the property re- 
conveyed or sold upon the terms of tbe alleged agreement. The 
defendant claimed that he bad given valuable oonsideradon for 
the propei'ty, which had been accepted by plaintiff in full satis- 
f^tion and payment. At the trial parol evidence was giveo to 
establish the alleged trust, and a decree was made granting tbe 
alternative relief prayed for, and directing the property to be 
sold and the proceeds applied, as plaintiff claimed bad been 
agreed. The Conrt affirmed this decree. 

Stld, that the existence of the trust having been found as a 
fact by the Court of first instance, and the finding having bem 
affirmed by the full Court, it should not be disturbed. 

Appeal dismissed with costs. 

S. B. Blake, Q. C, for the appellant. 

Bobineon, Q.C, for the respondent. 

Ottawa, Nov. 17, 1891. . 
British Columbia.] 

PotaiKB v. BanL£. 

Contract — BescUsion — Mistake — Performance of conditions— 
Bevocation of trust. 

By a deed made between B. grantor, of the first part, P. gnmtce 
of the second part, and certain named persona, trustees, of the 
third part, B. conveyed his farm with the stock and chatt«U 
thereon to the ti-usteee. The trusts declared in the deed were 
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that the gi*antee should perform certain conditions intended for 
the support and maintenance and other advantage of the grantor, 
and if he survived the grantor the trustees were to convey the 
property to him ; if the grantor should survive, the trustees 
should reconvey to him. The deed was executed and acted on 
for some few yeara when an action was brought by B. to have it 
set aside on the ground of mistake, he alleging that when he 
exeoated it, being illiierate and not understanding the English 
^giuigOf he did not know its terms. The trial judge found that 
this allegation was proved by the evidence, and oi*dered the deed 
to be set aside. The full Court on appeal held against this finding 
of mistake, but affirmed the decision setting aside the deed on the 
ground that P, the grantee, had not performed the conditions on 
which his right to the property, in case he survived, depended. 
On appeal to the Supreme Court of Canada : 

Held, affirming the decision of the Court below, that P. having 
failed to perform the obligations which he had undertaken the 
trust in his favour failed, and the trustees held the property in 
trust for B., in whose favour the law raised a resulting trust. 

Appeal dismissed with costs. 

S. H, Blake, Q.C., for the appellant 
GemmiU for the respondent. 



Ottawa, Nov. IT, 1891. 
Ontario.] 

City of Hamilton v. The Township op Babton. 

Municipal corporation — Powers of — Eight to enter lands of another 
municipality for sewage purposes — Restrictions — R, S, 0. (1887), 
c. 184, s. 479, ss. 15—51 F., c, 28, s, 20 (0.) 

The Municipal Act of Ontario (R. S. O. 1887, c. 184), by sec- 
tion 479 gave power to one municipality to enter upon the lands 
of another for the purpose of extending a sewer into, or connect- 
ing with an existing sewer of, the latter upon such terms and 
conditions as shall be agreed upon between the respective muni- 
cipalities, and failing an agreement, upon terms and conditions 
to be determined by arbitration. If the municipality into which 
the entry is proposed objects thereto, the arbitrators shall deter- 
mine not merely the said terms and conditions, but whether or 
not such entry shall be allowed at all. 
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By 51 v., K. 2S, 8. 20, a municipal conncil may pass a by-law 
for taking land in or adjacent to the municipality neceesary or 
convenient for the pnrpoae of opening, making, etc., dnuns' 
sewers or water courses within its jurisdiction, or enter npon, 
take and use any land not adjacent to the municipality for the 
purpose of providing an outlet for any sewer, but subject always 
to the restrictions contained in the Uunioipal Act. 

Beid, affirming the judgment of the Conrt of Appeal, that the 
latter Act did not take away the neceesity for haviug the terina 
and conditions of entering upon lands of another municipality 
settled by agreement or by ai'bltration as provided by s. 1*19 of 
The Municipal Act. 

Appeal dismissed with cosy. 

MacKelcan, Q.C, and Moss, Q.C., for the appellant. 

S. H. Blake, Q.O., for the respondent 

OtUwa, Nov. 17, 1891. 
New Brunswick. J 

StKONDS V. GhXSLIT. 

Tretpasa to Uutd — Title — Application for new trial — Mtdirectum— 
Miscvndiici of jurors — Nominal damaged. 

y. brought an action against C. for trespass on his land by 
placing ships' knees thereon, whereby S. was deprived of the use 
of a portion of the land and prevented from selling or leasing the 
same. On the trial S. gave no evidence of substantia damage suffer- 
ed by the trespass, but contended that an action was necsBBary to 
preserve his title. The defendauts, however, did not set up title 
in themselves, but only denied that plaintiff had title. Before 
the verdict was given the juiy viewed the premises, one of the 
conditions on which the view was granted being that ''nothing 
said or done by any of the parties oi' their counsel should preju- 
dice the verdict." The jury found a vei-dict in favour of C, and 
S. moved for a new trial on the ground of the misdirection and 
misconduct of the defendaut'n counsel at the view. The Court 
below refused a new trial. 

Held, that by the terms on which the view was granted S. 
could not set up misconduct thereat in support of his application. 

Htld, turther, that there was no misdirection, but if there was. 
all that S. oould obtain at a new trial would be nominal damages, 
and it was properly refused by the Court below. 

Appeal dismissed with coete. 

Skinner, Q.C., and Simondi, for appellant. 

Ovrrie for respondents. 
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COUNTY COURT, COUNTY OF YOBK. 

February 2, 1892. 

Before MoDougall, J. 0. C. 

GaivviTH y. Canadian Pacifio B. Co. 

Railway — Animals killed while straying on track — Special case. 

Where cattle or horses^ not being unruly or breachy, lawfuUy pastur- 
ing upon the land of their owner, situate in a township with an 
organized municipal corporation which has passed no by-laws re- 
specting cattle running at large^ escape from the land of their 
owner ^ without any negligence on the part of plaintiffs or defen- 
dants^ to adjoining land within the same townsMp, which adjoin- 
ing land is unfenced, and upon which horses and cattle were in 
the habit of going without any objection by the owner of such ad- 
joining land, but mthoui any express permission from him, and 
thence wander on to the Une of a railway in consequence cf the 
railway company having omitted to erect a fence along the side of 
the railway, and are there killed by a passing train, the company 
are not liable to the owner of the cattle and horses for damages 
caused by the death of the animals. 

MoDouoALL, J. C.C. : — 

The matter for decision herein is upon the facts of a special 
case agreed upon by counsel in the following terms: — 

" Where cattle or horses not being unruly or breachy, lawfully 
*^ pasturing upon the land of their owner, situate in a Township 
" in the District of Nipissing (which Township has an organized 
'* Municipal Corporation and a portion of which has been survey- 
^' ed and subdivided into lots for settlement^ and which corpora- 
'^ tion has passed no by-laws respecting cattle running at large) 
'' escape from the said land of their owuer without any negli- 
*' gence on the part of the plaintiffs or defendants, on to adjoining 
*^ land within the same Township, which adjoining land is un- 
" fenced, and upon which horaes and cattle were in the habit of 
'^ going without any objection by the owner of such adjoining 
" land, but without any express permission fi*om him, and from 
'^ the said adjoining land wander on to the line of a railway 
*' through the said Township, (which i*ailway is subject to the 
'^ provisions of the Railway Act) at a point within the said Town- 
^' ship, in consequence of the Bailway Company having omitted 
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" to erect a fence along the aide of the Railway, and are there 
" killed by a passing train. Is the Bailway Company liable to 
" the owner of the cattle and horses fbr damage caosed by Um 
■' death of snch animals ? All the admissiona of facta herein 
" made are to be taken only for the purpose of thb stated ca», 
" and neither party to be bonnd thereby in case of a trial of this 
" action." 

The Bailway Act of 1888, 51 Vic. cap. 29, sec. 194 (D.) sab. 
sec. 1, provides: — "When a tnnnicipal council for any Towngbip 
has been organised, and the whole or any portion of snch Town- 
ship has been surveyed and sub-divided into lots for gettlement, 
fences shall be erected and maintained on eaob aide of the Bail- 
way through snch Township, of the height and strength of in 
ordinary division fence," etc. 

The third sub-section of section 1 A3 was repealed by 53 Tic. 
cap. 28, aec. 2 (D.) and the following sub-section saUtitnled 
therefor:— "If the Company omit* to erect and complete M 
aforesaid any fence or cattle gnai-d, or, if it is completed, ibe 
Company n^lects to maintain the same aforesaid, and if in con- 
sequence of such omission or neglect any animal gels npon the 
rwlway fi-om an adjoining place where under the circamstsnces 
i( might properly be, then the Company shall be liable to the 
owner of every such animal tor all damagesinrespect of it caused 
by any of the Company's trains or engines, and no animal aHoixd 
by law to run at large shall be held to be improperly on a place 
adjoining the railway, merely for the reason that the owner or 
occupant of such plwe has not permitted it to be there," etc. 

The stated case admits that the land in question from whioh 
the cattle escaped upon the railway track and were killed, w 
land in a township (in the unorganized territory of NiiiiBsinfj) 
having an oi^ganized municipal corporation, and ao coming within 
the description of locality to which 51 Vic. (D.) cap, 29, sec. IH 
08 amended, applies. 

Mr, Macdonald cited the case of Fawcett v. York and ifcrM 
Midland, 16 Q. B. tilO, as an authority for the proposition that 
the obligation upon tho Railway Company to fence both Dides 
of their track was an obligation which made them responsible 
not only for injuries to cattle of the adjacent land owner getting 
from his lands upon the track in consequence of the absence of 
fences, but also for injuries to any cattle straying apon the track 
through tho unfenoed lands, and owned by persons other than &^ 
adjacent land proprietor. That case was decided opoo the 
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language of an English statute which enacted that the railway 
company should keep gates closed across the highway, to prevent 
cattle and horses passing along the highway from entering upon 
the railway while the gates were closed. The enactment did not, 
said Patterson, J., say to prevent cattle lawfully passing, etc. ; 
and he held that the straying cattle were on the highway lawfully 
as against the i*ailway company, and that they, the railway com- 
pany, were bound to keep their gates closed as against everything, 
whether straying or passing on the highway. It was the fault 
of the companies that the gates were open, and in consequence of 
their fault the accident happened. 

Benaud v. Great Western Bailway Co,, U U.C. Q.B. 408, was 
another case of cattle getting upon the railway track from a high- 
way, and being killed, and the Court held, dubitantey that the com- 
panies were bound to erect gates across the highway and keep 
them closed — but if not so bound that they were guilty of negli- 
gence in crossing the highway at too great a speed, the said 
negligence causing the accident. 

Pctmellv. Great Western Bailway , 4 C.P. 517 — another highway 
case — was to the same effect as Menaud v. Great Western ; but 
there the Court held — McLean, J., dissenting — ^that the railway 
company were bound to put gates on the highway, and that 
their absence was the cause of the killing of plaintiffs hoi*ses 
which were straying upon the highway, and that the company 
were liable. 

McLeUan v. Grand Trunk, 8 C.P. 41 1 ; Gillis v. G. W.B. Co,, 12 U. 
C. Q.B. 427; Douglass v. G.T.B., 6 App. 585— all show that 
under the old Bailway Act the Eailway Company were only 
bound to fence as against adjacent land proprietors, and that A's 
horse getting upon the track from B's land by reason of a defect 
in B's fence, and being killed, the animal having no right to be 
upon B's land, A. could not recover damages against the railway 
company for its loss. 

What change, then, has there been in the Railway Act since 
these decisions ? I have set out the clauses in the present Kail- 
way Act at the commencement of this judgment. The new sec- 
tion says that if '^ any animal gets upon the railway from an ad- 
joining place where under the circumstances it might properly be, 
then the company shall be liable to the owner if it is injured or 
killed by reason of its getting upon the track through the negli- 
gence of the railway in not fencing.*' 

What is meant by the expression : '^ Where under the circum- 
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stancea it might properly be"? HcUahoD, J., in Duneanv.C.P.B- 
— (not yet reported, bat I have been favoured with a copy of his 
considered jndgm en t)")^ — holds that these words are eqaivalentlo: 
" it might lawflilly be" ; and this oonstraction seems to be the 
only reasonable meaning that can be attoobed to this somewhat 
loosely-worded sentence. 

Now, there was no by-law of the Township relating to the run- 
ning at large of cattle ; and hence I am of opinion that in the 
absence of a by-law the common-law rule will prevail, and that 
all poraonii are bound under that rule to keep their cattle fh>m 
trespaastng upon the lands of others. Mr, Macdonald urged that 
the latter clause of sub-section 3 of section 194 as amended, help- 
ed his uontenUoD, in that cattle upon another man's land were 
not to be held to be improperly there, because not expressly permit- 
ted to be there by the owner of the land ; but the rider to this part 
of the section is contained in the earlier words, which apply only 
to animftls allowed by law tn run at large. It being admitted 
that there is no by-law, I need only cite the case of Oroue v. 
Steeper, 46 U.C. Q.B., 91, as showing that the common-law role 
can only be abrogated by clear and unequivocal words either in a 
statute or a by-law. The conciuding portion of sub-sectJon 3 of 
section 194, therefore, does not help the plaintitf. 

Mr. MacDonald also referred to K.S.O. cap. 91, sec. 82 ; but I 
do not see its application to this case, and I agree with the view 
expressed by KcMahon, J., in Duncan v. C.P.R., that it seems to 
have been drawn in ignorance of the common-law lale aa to the 
running at large of cattle. 

I must therefore answer the query raised by the stated case by 
holding that the Kailway Company would not bo liable upon the 
factii therein submitted. 

Stay of pi-occedingH oi-dei-ed for 30 days to give plaintifl's time 
to appeal. 

Harvey & McDonald for plaintiffs. 

Weils & MacMurchy for defondantn. 



Niv Tbial. — The English Com-t of Appeal, in a recent case, 
Ferrand v. Biitgley Township District Local Board, granted a new 
trial on the sole gi-ound that the vei-dict was against the weight 
of evidence. 

* See onlc, p. 14. 
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INSOLVENT NOTICES. 
Quebec Official Gazette, Feb, 6, 13, 20. 

Lanobyin, Appolinaire, cheese-maker, Ste. Cecile de Milton. — 

First and final dividend, P. S. 6i*andprd, St. Yal^rien de 

Hilton, carator. 
Labus, W. H., Murray Bay. — First and final dividend, payable 

March 8, H. A. Bedai*d, Quebec, joint curator. 
l^EMTBB, N. P., Maskinongd. — First and final dividend, payable 

March 1, H. A. Bedard, Quebec, curaibor. 
LoissAU, J. E. A. — First and final dividend, payable Feb. 22, 

Bilodeau k Benaud, Montreal, joint curator. 
Marion, S^v^rin, hotel-keeper, St F^lix de Y&lois. — ^Firat ahd 

final dividend, payable March 16, at office of H. Champagne, 

curator, St. Gabriel de Brandon. 
Martin, fils & Co., Bimouski. — First dividend, payable March 15, 

Kent & Turcotte, Montreal, joint curator. 
MoRBiXB,D., Capelton. — First and final dividend, payable Feb. 22, 

Eoyer & Burrage, Sherbrooke, joint curator. 
Renaud, X. — Second and final dividend, payable Feb. 26, C. Des- 

marteau, Montreal, curator. 
TuROBON, Z., Montreal. — First and final dividend on proceeds of 

real property, payable March 15, Kent & Turcotte, Montreal, 

joint curator. 
YiNEBEBO, J. L., Sherbrooke. — First dividend, payable March 15, 

Kent & Turcotte, Montreal, joint cui*ator. 
YiNBTTB, Dame A. S., Montreal. — First and final dividend, pay- 
able March 3, C. Desmarteau, Montreal, curator. 



Quebec Official Gazette, Feb. 2?, March 5, 12, 19, 26. 

Judicial Abandonments, 

Allakd, Henri, tobacconist, Monti*eal, March 1. 

DtcHENB & Cie., F. M., dry goods dealers, Quebec, Alai*ch 11. 

Deschene, Geobge Honors, St. Epiphane, March 18. 

DioNNE, Joseph M., St. Antoine, Feb. 19. 

HuoT k Lanobvin, Quebec, Feb. 19. 

HuRTEAU, J. Arthur, boot and shoe dealer, Montreal, Fob. 20. 

Inolis, Ernest C, Brome, March 9. 

Enapton, Joseph Henry, Bedford, Feb. 20. 

Labb£ & Co., Jos., tea merchants, Quebec, Feb. 15. 

Lavbronb, Jos. ElzILlr, Ste. Louise, Tlslet, March 5. 

Lbxay, J. N. F., St. Cdme, Beauce, March 7. 
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Palardv, AIabo, Eastman, Feb. 12. 

Fayeb, Hbctob, Sto. H^l^oe de Chester, Uaroh 3. 

PiLLETiKK, JoaKPH, St. Jean Port Soli, March 14. 

PoiRiER, Joseph, Metapedia, March 18. 

Ross, Rbois, Cedar Hall, Feb. 20. 

Hoy, Piieule E,, Coaticook, March 17. 

RjssELL, H, C. k Co., iron and st«el merchant, Montreal, Feb. 26. 

SotrcT & Co., E., Quebec, Feb. 25. 

Curators Appointed. 
Allard, Henri, Montreal. — C. Deemarteau, Montreal, cnrator, 

March 9. 
Stfit, J. TefeOP. — D, N. (jennain, Montreal, curator, Feb. 19. 
Berteand, David. — J. B. Prince, Trois Pistoles, carator, Feb. 10. 
Bbssxtti, Daue a. — C. DeHmartoau, Montreal, oarator, Feb. 21. 
BiLODEAD, Jean, St. Elz^ar, and J. Bilodkau & Filb, Ste. Marie.— 

H. A. Bedard, Qnebec, curator, Feb. 27. 
BissON, H. & J.— A. Lemieax, L^via, cm-ator, March 7. 
BouvtiB, Albxib, St. Barnab^. —J. Mono, St. Hjaciuthe, curator, 

March 5. 
Beoosseao, Miles R., St. Paul d'Abbottsfoi-d.— L. N. Beliale, St. 

Pie, curator, Feb. 26. 
Cakpbell, Peter, mill owner, Lachute. — W. J. Simpson, 

Lacbute, cm-ator, Feb. 22. 
Caledonian Laundry Co., Montreal. — W, A. Caldwell, Montreal, 

liquidator, March 1. 
Caupbel-l & PEEiaosoN, Sberbrooke. — J. UoD. Hains, Montreal, 

curator. 
CoHFAQNiK Canadiknnk des CoNDDiTEs d'BAD.-— A. W. Steren- 

son, Montreal, liquidator, Feb. 27. 
Ceatbn & Co., W, A., Montreal. — A. F. Biddell, Monti-eal, cura- 
tor, March 1. 
DtcH^NE Si. Co., F, M., Quebec. — G. II. Burroughs, Quebec, cura- 
tor, March 23. 
DiVACLT, Geo. C, Montreal. — C. Dosmarteau, Montreal, curator. 

Match 18. 
DiONNE, Jos, M,, St. Antoine. — H. A. Bedard, Quebec, curator, 

March 10. 
Fish, Jauhb, Lachute. — W. J, Simpson, cm-ator, Feb. 22. 
Holland & Co., R. H., Montreal. — A. W. StevensoD, Montreal, 

curator, March 9. 
HuoT & Lanuevin, Quebec. — H. A. Bedard, Quebec, curator, 

March4. 
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Knapton, Jossph H.y Bedford. — J. McD. HainM, Montreal, cara- 

tor, Feb. 29." 
Ijabb£ & Co., Jos., Quebec. — N. Matte, Qdebec, curator, Feb. 29. 
Lafobtunx, Napoleon, Montreal. — Kent & Turcotte, Montreal, 

joint curator, Feb. 19. 
LEFivBX, J. F., cigar manufacturer, Montreal. — C. Desmarteau, 

Montreal, curator, Feb. 20. 
MoNGXNAis, L. N., Bigaud. — ^Lamarcbe & Olivier, Montreal, 

joint curator, March 5. 
MoBiN & Gn., Db. Bd.) Quebec. — ^H. A. Bedard, Quebec, curator, 

March 3. 
Naud, F. X., St. Gasimir. — G. H. Burroughs, Quebec, curator, 

March 1. 
Falabdt, Mabg, Eastman. — D. Seath, Montreal, curator, Feb. 22. 
PiTON, Alphonse, Quebec. — 6. Darveau, Quebec, cui*ator, Feb. 6. 
Pbovobt, Hubbbt. — C. Desmarteau, Montreal, curator, Feb. 20. 
KioHNXB, Chs. — ^M. Cassidj, Montreal, curator, Feb. 18. 
Hobebos et al., F. — ^J. Shepherd, (office of White & Duclos), 

Montreal, curator. 
Eoss, Beois, Cedar Hall. — H. A. Bedaixi, Quebec, curator, 

March 3. 
JRussELL & Co., H. C, Montreal. — John Hyde, Montreal, curator, 

March 7. 
Thibaudeau & Co., U. A. F., St. Cdlestin. — Lamarche & Olivier, 

Montreal, joint cui*ator, Feb. 18. 
Tbudeau, Aim£, Windsor Mills. — Eoyer & Burrage, Sherbrooke, 

joint curator, Feb. 23. 
Wattebs, Adam. — A. C. Joseph, Quebec, curator, Feb. 29. 
Young, Lewis A., Stanstead. — Royer & Bun*age, Sherbrooke, 

joint curator, March 15. 

Dividends. 
Anotil, L. E., Goaticook. — Firet and final dividend, payable 

March 22, Eoyer & Burrage, Sherbrooke, joint curator. 
Baptist, Son & Co., Geoboe, Three Bivers. — Dividend on proceeds 

of part of timber limits, payable March 22, Macintosh & Hyde, 

Montreal, joint curator. 
Beauohamp & Co.,W., Montreal. — First and final dividend, payable 

March 28, Lamarche & Olivier, Montreal, joint curator. 
Bouchabd & Bbeton, Quebec. — Final dividend, payable Match 

14, N. Matte, Quebec, curator. 
Cabdinal & Co. — First and final dividend, payable Apnl 4, 

Bilodeau & Benaud, Montreal, joint cui*ator. , 
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CLAriM, LxopOLD. — First and final dividend, payable Much 23, 
Uillier & Gi-iffith, Sherbrooke, joint curator. 

Cole, F. R., Montreal. — Second dividend, payable March 30, 
Joeeph R. Fair, Montreal, curator. 

CuLLT, John. — Secoad and final dividend, Wm. Angae, Maot- 
real, curator. 

DiscHiNKS & tils, Quebec. — Final divideod, payable March H, 
m. Uatte, Quebec, curator. 

DoBuo&Co., Drummondville. — First dividend, payable April 15, 
Kent & Turcotte, Montreal, joint curator. 

Ddokemub et al. — Dividend, L. Jodoin, Waterloo, cnrator. 

Ddxabebq & Co., Montreal. — First and final dividend, payable 
March 15, W. A. Caldwell, Montreal, carator. 

FoBTiN, Bua. — First and final amended dividend, payable April 
12, Millier & Griffith, Sherbrooke, joint curator. 

GianiBB, Riohabd. — First and final dividend, payable April 4, 
N. Lambert, curator. 

GoDiM, Enain. — First and final dividend, payable March 19, L. 
G. G. Belivean, Montreal, curator. 

GoEDON & Howie, Stanstead Junction. — First and final dividend, 
payable March 22, J. McD. Hains, Montreal, cnrator. 

GussT, Jahbb, Montreal. — Third and final dividend, piyable 
March 15, A. F. lUddell, Montreal, curator. 

Hebald Co., Montreal— First dividend, payable April 4, W. H, 
Whyte, Montreal, liquidator. 

Hita, Richardson &, Co., Montreal. — First and final diTideod, 
payable April 5, W. A. Caldwell, Montreal, cnrator. 

Hubtxau, J. A. — First and final dividend, payable April 13, C 
Deamarteau, Montreal, curator. 

JoANBTTE, JistHiB, Montreal. — Second and final dividend, pay- 
able March 30, C. Desmarteau, Montreal, curator. 

LAFEBBtBaB, WiDOw J. A., St, Hyacinthe. — Firet and final divi- 
dend, payable April 6, J. O. Dion, St. Hyacinthe, curator. 

Lapeblb, Abthub, St. Guillaume d'Upton. — First and final divi- 
dend, payable March 16, C. Dearaartean, Montreal, cantor. 

LBrtBVBB, J. F.— Fir:<t and final dividend, payable March 30, C 
Desmarteau, Montreal, curator. 

Lbpbbvbb, Odina, Quebec.— First and final dividend, psyable 
March 14, N. Matte, Quebec, curator. 

LoTEB, Daub J. S. — Second and final dividend, payable March 
23, C. Desmarteau, Montreal, carator. 
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Malb(EUF, C. a. L., Montreal. — ^First and final dividend, payable 

April 15, Kent & Tarcotte, Montreal, joint cur&tor. 
Marchand, L. E. N. — First and final dividend, payable April 5, 

C. Desmarteau, Montreal, curator. 
QuxviLLON, JosBPH Benoit, Coaticook. — ^First and final dividend, 

payable April 12, Millier & Griffith, Sherbrooke, joint 

curator. 
Badfobd Bros & Co., Montreal. — ^First and final dividend (21c), 

payable March 15, G. R Black, Montreal, curator. 
RiBPXBT & Cis. — Firet and final dividend, payable April 15, Kent 

& Turootte, Montreal, joint curator. 
BoBBBOi, J". L., Thetford Mines. — First and final dividend, pay- 
able March 21, N. Matte, Quebec, curator. 
BoLLAND, P. L. — ^First and final dividend, payable March 18, 

Bilodeau & Benaud, Montreal, joint curator. 
BouBKB, Wm., Montreal. — Final dividend, payable March 28, 

J. N. Fulton, Montreal, curator. 
Slattpn, T., Montreal. — ^Firat and final dividend, payable April 

5, W. A. Caldwell, Montreal, curator. 
Tbottibb, Paul ISot, — First and final dividend, payable March 

26, C. Fortin, Beauharnois, curator, 

GENERAL NOTES. 
Contbactual capacity of thb Insane. — In Imperial Loan 
Company v. Stone (1892) 8 Times L. R 408, the Master of the 
Rolls dealt with the old cases as to the contractual capacity of the 
insane with a truly refreshing freedom. The action was brought 
to recover the balance due upon a promissory note. The 
defendant, who signed the note as surety, pleaded that when he 
did HO he was of unsound mind and incapable of understanding 
what he was doing, as the plaintiffs well knew. The action was 
tned before Mr. Justice Denman and a jury. The jury found 
that the defendant was not of sane mind, but differed as to 
whether or not the plaintiffs were aware of the fact. Thereupon 
Mr. Justice Denman entered judgment for the defendant; but 
this decision was reversed by the Court of Appeal, on the ground 
that, under Motion v. Cantroux^ 18 Law J. Bep. Exch. 68, the 
onus of proving that the plaintiff knew of his insanity rests upon 
the defendant. ' If we went through all the cases on the 
question,' said the Master of the Bolls, * and endeavoured to point 
out the grounds on which they rest, one would get into a maze. 

The time has come when this Court must lay down the rule 

The law of England is as follows : When a person enters into an 



128 THE LEGAL NEWS. 

ordinary contract and afterwards alleges that he was insane at 

the time and proves that he was so by the law of England, 

that contract, whether executory or executed, is as binding upon him 
in every respect as if he were sane, unless he can pi-ovo that at 
the time he made the conti*act the plaintiff knew that he was 
insane, and so insane as not to know what he was about.' — Law 
Journal, {London.') 

Issue of shabbs at a disoount. — ^The decision of the House of 
Lords last week in the case of The Ooregum Gold Mining Com- 
pony of India has finally settled the principle laid down in The 
Almada and Tirito Case, 57 Law J. Eep. Ghanc. 706, that a com- 
pany cannot issue its shares at a discount. There can be no 
question that the decision is as sound in morality as it is in law ; 
but in the particular case before the House there was con- 
siderable hardship involved. The transactions assailed had 
proved beneficial to the company, and had, indeed, saved it from 
destruction, and the interest of creditors was not in issue. The 
action was brought by a shareholder, avowedly for the purpose 
of benefiting the holders of oi*dinary shares at the expense of 
owners of the preference shares, which had been issued at a dis- 
count. It is important to note that both Lord Watson and Lord 
Herschell are of opinion that there is nothing in the Acts to 
prevent a company from issuing shares at a price less than their 
nominal value, under a contract with the holders that the company 
shall not call upon such shareholders for any further payment, 
except in the case of a winding-up, and then only for the discharge 
of the obligations of the company and the costs of winding-up. 
Unfortunately no such contract could be inferred in the Ooregum 
Case, for, as Lord Watson put it, to do so would be to infer that 
' a single resolution that no money shall be paid in any event is 
severable into two distinct resolutions— one to the effect that 
there shall be no payment, and the other to the effect that there 
shall be no payment on the occurrence of a certain event'. — Law 
Journal, 

Delays of Justice. — Mr. Justice Lawrance, of the English 
bench, i*efeiTing recently to complaints respecting delays in the 
administration of justice, observed that there seemed to be an 
idea that directly a case arose a judge ought to be ready to try it. 
Of course the object to be aimed at and attained was to keep well 
up with the work, but the idea of having a judge always ready to 
try a case was absolutely absuixl and not capable of accomplish- 
ment. 
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CURRENT TOPICS AND CASES. 

The question of increasing judicial salaries has once 
more been brought before Parliament. The augmentation 
proposed is a moderate one, being an addition of $1,000 per 
annum to the city judges, and $500 to those resident in 
the country districts. There ought not to be any oppo- 
sition to this proposal. Considering the time which has 
elapsed since the last adjustment of salaries, it is really 
no increase at all, but merely an adjustment of figuies to 
correspond with the changed value of money. It is not 
clear yet, however, whether the amended scale can be 
carried. Perhaps there would not be so much opposition, 
if the understanding that judges shall confine themselves . 
to their judicial duties were more faithfully and gener- 
ally observed. 



The number of applications to the legislature for bills 
admitting individuals to the professions seems to be on 
the increase. At present there are five such applications 
pending at Quebec for admission to the practice of law ; 
four for admission to the medical profession, and one for 
admission to the practice of dentistry. As regards the 
legal profession, the General Council of the Bar would 
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appear to be the proper body to deal with such applica- 
tions. Additional powerF< might be vested in them to 
authorize the examination of candidates who have failed, 
for some reason which can be aatiafactorily explained, to 
comply with the ordinary conditions which entitle stu- 
dents to examination. 



^3 



A/^ 



* '. 






The retirement of the Hon. Mr. Jnstice Tessier, of the 
Coart of Queen's Bench, has been followed, at a short 
interval, by his decease. The learned jndge was in liis 
seventy-fifth year. His career at the bar extended over 
34 years— from 1839 to 1818. He was Mayor of Quebec 
in 1851. He also sat in the Hoase of Assembly and in 
the Legislative Conncil before Confederation, and was 
sabseqnently called to the Senate of Canada. From 1876 
to 1891 he was a judge of the Court of Queen's Bench. 
Mr. Justice Tessier was a sound lawyer, and in the dis- 
charge of his official functions was distinguished by im- 
partifdity, urbanity and dignity. He leaves nothing but 
pleasant recollections to the large circle who were con- 
nected with him in his long and useful career. 



Our civil code. Art. 1676, declares in effect that carriers 
cannot validly contract that they shall be exempt from 
losses caused by their fault or negligence. In Mongemai 
Sf Allan, the Court of Appeal, March IM, 1892, held thai 
this does not prevent a carrier from making special 
conditions as to the carriage of goods requiring special 
care in the handling, by exacting a declaration as to the 
nature of the goods and the payment of a higher rate. 
And where the shipper does not make such declaration 
and pay the higher rato, the carrier ie not liable for dam- 
age which occurs where ordinary care is taken, even if it 
appears that the loss would probably have been avoided 
if the goods had been handled with the care applied to 
fragile and costly freight. 
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THE CROWN NOT RESPONSIBLE FOR GOODS 
STOLEN FROM EXAMINING WAREHOUSE. 

The case of Corse et al, v. Tlie Queen, decided by Mr. 
Justice Burbidge in the Exchequer Court of Canada, in 
the end of March, involves an important principle. The 
Court holds that where goods are stolen while in the 
custody of customs officers, the injured person has no 
action against the Crown, and no remedy except such as 
he may have against the officer through whose personal 
negligence or fault the loss happens. The authorities are 
carefully resumed in the opinion the text of which we give 
below. 

Bu&BiDOS, J. : — 

The plaintifSs seek to recover fi*oin the Grown the sum of 
$465.74 and interest, for the value, including the duty paid, of a 
quantity of glazier's diamonds alleged to have been stolen from 
the box at the examining warehouse at the port of Montreal, in 
which they had been shipped at London. On Friday, the 21st 
of February, 1890, the box mentioned was, it appears, in bond at 
a warehouse for packages at Point St. Charles, Montreal, used 
by the Grand Trunk Eailway Company. On that day the plain- 
tiffs made an entry of the goods at the Custom House and paid 
the duty thereon ($107.10). On Monday, the 24th, Owen Smith, 
the Customs* officer in charge of the warehouse at Point St. 
Charles, delivered the box to Daniel O'Neil, the foreman of the 
Custom house carters, who, in his turn, delivered it to John 
Mooney, one of the carters, who took it, with other parcels, and 
delivered it to Owen Ahearn, a checker at the Customs examin- 
ing warehouse. The box was then put on a lift and sent up to 
the third floor of the building, where it remained one or two days. 
It was then bi*ought down to the second floor and examined, 
when it was found that the diamonds had been stolen. 

The bottom of the box, by removing which the theft had been 
effected, had not been skilfully replaced, and one of the nails 
used to fasten it on had come out at the side of the box. This 
nail was not, it appeai*s, notice'! by any of the persons who saw 
or handled the box until after it had been opened and the loss 
discovered. 

O'Neil, Mooney and Ahearn think that they would have no- 
ticed the uail if it had been exposed when the box passed through 
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their bands. Smith was not at all euro that he woald have done 
BO, beoanae he handles many boxes, and it waa the carter'n busi- 
neaa to object if the box was not in good order ; though if he had 
noticed the nail the fact woald, he thinks, have strack him. On 
the other hand, Labelle, who opened the box in the examinini; 
wai-ehouse, and those who were with him, do not appear to have 
observed that anything was wrong with it unLil after the boxhad 
been opened and found to he empty. 

On this state of facts I am asked by the plaintiffs to find that 
the theft waa committed while the box waa at the ex&min-Dg 
warehouse, and although the evideace is not to my mind con- 
cinsive one way or the other, I shall accede to the plaintiffs' cod- 
tentjon, and, for the purposes of the case, draw that inference 
from the facts proved. 

For the loss of the goods under these cironmstancee the plain- 
tiffs argue that the defendant is liable. With that view I canDot 
agree. 

Even ifit were possible under the auibonties to hold that the 
Crown waSj in the ordinary acceptation of the word, a bailee of 
the goods in question, and bound in keeping them to that degree 
of diligence which the law exacts, for example, of such specfalor 
quasi-bailces as captors or revenue officers, the plainti^ wopM, I 
think, fail. (Story on Bailments, ss. 38, 3D, 444-4S0, 613-618; 
Fimieane v. Small, 1 £sp., N.P.C. 315). There is no evidence of 
want of diligence in keeping the goods, or, if it is to be inferred 
that they were stJilen by a servant of the Crown, of negligence in 
selecting or retaining thediahoneat servant. But the qaeatioD is 
not to be determined by the law of bailments. The ofGcerof Ihe 
Crown who has the custody of goods sent to a customs warehouse for 
examination may be, and no doubt is, in a sense a bailee of such 
goitda, but the Ciown is not. {Moore v. Statt of Maryland, 47 
Md. 467 ; 28 Am. E. 483), For any wrong committed by an 
officer of the Crown the injured person has his remedy against 
such officer (Whitfield v. Le Despencer, 2 Cowp. 765 ; Roaming v. 
Ooodchild, 2 Wm. Bl. 906; Story on Agency, s. 319), hot the 
Crown is not liable therefor e.'cuopt in cases in which the legis- 
lature has expressly, or by necosnary implication, imposed the 
liability and given the remedy. (See authorities cited in City of 
Quebec v. The Queen, 2 Ex. C. li. 1>57; and in Bwrowjhs v. IKe 
Queen, 2 Ex. C. E. 29B;. For United States authorities see United 
States V. Kirkpatrick, 9 Whealon, 720 ; Nichols v. Uiated Stales. T 
Wallace, 12.1; GibboTu v. United States, 8 Wallace, 269; SchmU 
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V. United States, 4 C. of C. R, 142 j Moore v. The United State of 
Maryland, 47 Md. 467, 28 Am. R. 483 ; and Longford v. United 
States, 101 XT. S. B. 341). Moreover, the officer answers for his 
own acts and omissions only and not for those of his saboixiinates. 
(Story on Agency, s. 319 ; Cotton v. Lane, 1 Ld. Rayd. 646 ; 
Whitefieldv, Le JDespencer, 2 Cowp., 754; JDunhp v. Monroe^ 7 
Cranch, 242 ; Wiggins v. Hathaway, 6 Barb. 632 ; Brissac v. Law- 
rence, 2 Blatch. 121, 124). 

In answer to the suggestion that the Postmaster-General is a 
carrier of letters and liable for the loss of bank notes stolen there- 
from by a sorter in the Post office, Lord Mansfield in giving judg- 
ment in Whitfield v. Le Bespencer (2 Cowp. 764) says that "the 
^^ Post office is a branch of revenue, and a branch of police, 
'' created by Act of Parliament. As a branch of revenue, there 
'^ are groat receipts, but there is likewise a great surplus of be- 
'' nefit and advantage to the public, arising from the fund. As a 
'' branch of police it puts the whole correspondence of the king- 
'* dom (for the exceptions are very ti'ifling) under Government, 
'^ and entrusts the management and direction of it to the Crown, 
'' and officers appointed by the Crown. There is no analogy, 
'' therefore, between the case of the postmaster and a common 

*' carrier (p. 765). As to an action on the case lying against 

'^ the party really offending, there can be no doubt of it; for 
'' whoever does an act by which another person receives an in 
'^ jury, is liable in an action for the injury sustained. If the man 
'' who receives a penny to carry the letters to the Post office 
" loses any of them he is answerable; so is the sorter in the bu- 
^' siness of his department. So is the Postmaster for any fault 

^' of his own (p. 766), but he is like all other public officera, 

^' such as the Loids Commissioners of the Treasury, the Commis- 
'' sionei's of the Customs and Excise, the Auditors of the Exche- 
'' qner, etc., who were never thought liable for any negligence 
*' or misconduct of the inferior officers in their several depart- 
•* ments." 

The principle of the iuimunity of the state from liability 
for wrongs committed by its officers is well illustmted in the 
opinions of the Sapreme Court of the United States in a number 
of cases to which reference has already been made. 

Mr. Justice Story in delivering the opinion of the court in the 
case of United States v. Kirkpatrick (9 Wheatou, 735) says that 
'* The general principle is that laches is not imputable to the 
'* Government; and this maxim is foundeJ, nob in the notion of 
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" extraoi-dinary pt-erogative, but upon a great public pcdv^. The 
" Government can traneact its bueiness only tfarougb iU sgeola, 
" and its fiscal operations are so varione, and its agenciee so nn- 
" merouB and scattered, that tbe utmost vigilance would not save 
" tbe public fVom tbe most serious losses if the doctrine of lachH 
" can be applied to its traDsactions." 

Tbis case was appi-oved and followed in Dox v. Pmtmatv- 
General, 1 Peters, 318. In XicJwls v. Vnited States, 1 Wall. 126. 
Mr. Justice Davis, who delivered the opinion of the court, stala 
tbe I'ule and the reason therefor as follows: — "The immnnitj of 
" the United States from suit is one of the main elementa lobe 
" considered in determining the merits of this controversy. Kvery 
" government has an inherent right to protect itself against buiIa 
" and if, in the liberality of legislation, they are permitted, it i» 
" only on such terms and conditions as are prescribed by Blstute. 
" The principle is fundamental, applies to every sovereign power. 
" aud but for tbe protection which it affords, the Government 
" would be unable to perform the various duties for which it »« 
'- created. It would be impossible for it to collect revenneforiW 
" support, without infinite embarrassments and delays, ifitw 
" subject to civil process the same as a piivate person.'' 

In the opinion of the court delivered by Mr. Justice MiWei in 
United States v. Gibbons (8 Wjillaue, 274) we find the rcV^owioE- 

" No government has ever held itself liable to individii»l9f''f 
'- the misfeasance, laches or unauthorised exercise of jvower bf 
" its officers and agento. In the language of Judge Story (Slorf 
" on Agency, s. 319) it does not undertake to gu&Tanlee to 
" !iny pei-son the fidelity of any of the officers or age nta whom it 
" employs, since that would involve it in all its opoi-atiotw m 
" endless embarrassments and difficulties and losses, ^^^'^'^ 
"would be subversive of the public interests.' (P. 275) '^^^ 
" general principle which we have alieady stated as applicsblii 
" to ull goveinments, forbids, on a policy imposed by necee^itj, 
" that they should bold tbomi-olvos liuble for unauthorized ivraiig^ 
" inflicted by their officei-s on the citizen, though oceiu'ringi*'"'' 
" engaged in the diticharge of official duties." 

The same judge, delivering the opinion of the court IiibI''*^ 
case, in which a question as to the jurisdiction of the Conri of 
Claims was involved, said (Longford v. United States, lO)^-^ 
R. 345) I— 

" While Congress might be willing to subject the trovernmeJ' 
" ti> the judicial enrorcement of valid contracts, which cotil'' ""'^ 
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" be valid as against the United States when made by some 
<' officer of the Government acting under lawful authority, with 
'^ power vested in him to make such contracts, or to do acts 
'* which imply them, the very essence of a tort is that it is an 
" unlawful act, done in violation of the legal rights of some one. 
" For such acts, however high the position of the officer or agent 
*' of the Government who did or commanded them. Congress did 
" not intend to subject the Government to the results of a suit 
'^ in that court. This. policy is founded in wisdom, and is clearly 
'' expressed in the act defining the jurisdiction of the Court, and 
** it would ill become us to fritter away the distinction between 
'^ actions ex delicto and actions ex contractu which is well under- 
'^ stood in our system of jurisprudence, and thereby subject the 
^* Grovemment to payment of damages for all the wrongs oom- 
'^ mitted by its officers or agents, under a mistaken zeal, or ac- 
** tnated by lees worthy motives." 

It is, therefore, always to be borne in mind that for the wrong 
of the public officer there is no remedy against the state unless 
the legislature thereof has created the liability and given an 
appropriate remedy. Of such instances of ** liberality of legisla- 
tion " (to use a term found in the opinion of Mr. Justice Davis 
that has been cited) the statutes of Canada and other British 
colonies afford a considerable number of instances. (The City of 
Quebec Y. The Queen, 2 Ex. C. R. 252) ; and in 17 Dalloz Bep. Jur., 
cap. 10, s. 1, Art. 5, p. 704, will be found a case where the owner 
of property stolen from a box in the custody of the Customs offi- 
cers recovered from the administration the value thereof under 
the provisions of the Customs law of 1791. But there is no sug- 
gestion that there is in the case under consideration any statute 
to aid the plaintiffs. Mr. Curran, for them, pointed out that the 
case difi'ered from the storage of goods in a bonded warehouse, 
in which case the importer may exercise his option to leave the 
goods in the warehouse or not, but that in such a case as the pre- 
sent he has no option, but ihust submit to having his goods taken 
to the Examining warehouse to be examined by the officers of 
the Customs. That is, no doubt, true, and it might be an element 
to take into consideration if the case depended upon the law ap- 
plicable to bailees. But we have seen that in such a case the 
Crown is not a bailee. The temporary control and custody of 
goods imported into Canada^ which the law gives to the officers 
of the Customs to the end that such goods may be examined and 
appraised, is given for the purpose of the better securing the col- 
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lection of the public revenaes. Without such a power the state 
would be exposed to frauds against which it would be impossible 
to protect itself. For the loss of any goods while so in the cu;;- 
tody of the Customs officers the law affords no remedy except 
^uch as the injured person may have against the officer through 
whose personal negligence or act the loss happens. 

There is another aspect of the case to which it is necessary 
briefly to refer. If the finding of the court had been as the 
counsel for the Crown contended it might have been, that the 
diamonds were stolon before the 21st of February, 1890, it is 
evident that there was at the time nothing in respect of which 
any duties were payable, and the plaintiffs would I think have 
been entitled to a return of the duties pafd by them. The plain- 
tiffs' case supported, perhaps, as we have seen by the weight of 
evidence, was, however, that the theft was committed while the 
goods were in the Examining warehouse. In that view of the 
facts of the case, and it is the view in which it is to be disposed 
of, the duties were rightly paid. There will be judgment for the 
defendant, and the costs wil) as usual follow the event. 
. Ourra7i db Grmier for the plaintiffs. 

O'Connor^ Hogg & Balderson for the Crown. 



ELECTION DE LISLET POUR L' ASSEMBLE E 
LEGISLATIVE DB QUEBEC. 

Decompte des Bulletins fait par le Juqe Pelletier, 

LE 17 MARS 1892. 

Bulletins mis de cdte : 

lo. Bulletin ne portant pas les initialcH du sous-officier-rappor- 
teur, comme n*dtant pas semblablo aux autres bulletins. 

2o. Bulletin ne portant pas les initiales du sous-officier-rappor- 
teur et ne con tenant que Ic nom d*un seul candidat, le reste du bul- 
letin ayant dte enlev^ avec le talon par erreur evidente, comme 
non semblable aux autres bulletins. 

Bulletins admis : 

lo. Bulletin marqu^ d'une croix H gauche du nom du candidat. 

2o. Bulletin marqu^ d*une croix H droite mais au-dessus de la 
ligne du compartiment oil est inscrit le nom de M. Casgrain, I'in- 
teation du voteur dtant do voter pour M. Casgrain, le bulletin no 
contenant que deux noms de candidnts. 
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3o. Balletin mai*qn4 d'cne croix snr le nom m^rne da candidat. 

4o. BolletiiiB marqn^sd'ane croix faitede plusieurs ban*6s, mais 
faisant voir rintention honii§te da candidat de voter sans se faire 
connaitre. 



PROCEEDINGS IN APPEAL.— MONTREAL. 

Tuesday, March 15. 

drri^re do Beaudry, — Heaixl on appeal from jadgment of 
Superior Coart, Montreal, Tait, J., April 3, 1890.— C. A. V. 

JetU ds Crevier, — ^Heai*d on appeal from jadgment of Coart of 
Review, Montreal, March 31, 1890.— C. A. V. 

Burland dh Cushing. — Settled out of Court. 

McLaren dh Laperriire.— Heard on appeal from judgment of 
the Superior Court, Montreal, Jett^, J., Jan. 11, 1890. — C. A. V. 

Canada Shipping Co. d". Davidson, — Heai*d on appeal from 
jadgment of Superior Court, Montreal, Pagnuelo. J., May 30, 
1890— C. A. V. 

Wednesday, March 16. 

PechJtne dc City of Montreal — Heard on appeal from jadgment 
of Superior Court, Montreal, de Lorimier, J., Nov. 11, 1890. — 
C. A. V. 

Picault db Guyon Lemoine. — A. & W. Bobertson, attorneys for 
respondent, file suggestion of the death of Pierre Guyon Lemoine, 
respondent, and of P. E. Picault, appellant. 

Dolan ds Baker, — Heard on appeal fi-om judgment of Su*^erior 
Court, Montreal, Taschereau, J., March 8, 1890. — C. A. V. 

Canadian Pacific R. Co. dc Couture. — Paa't heard on appeal from 
judgment of Court of Review, Montreal, Bee. 30, 1890. 

Thursday, March VI. 

Mala <f? Gravel. — Heard on appeal from judgment of Superior 
C^ui-t, Montreal, Gill, J., June 7, 1890.— C. A. V. 

McBean dc MarUr, — Part heaiti on appeal from judgment of 
Superior Court, Montreal, Jettd, J., June 30, 1890. 

Friday^ March 18. 

McBean ds Marler. — Hearing concluded. — C. A. V. 

Ahern dc U. S. Life Insurance Co. — Hoard on appeal from 
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jodgment of Superior Court, Uontreal, Uathieu, J., June 11, 
1889.— C. A. V. 

Chovinard & Bercztf. — Appeal dtamisBed, the appeDant not 
appearing. 

De QagtU db Davidson : Tremhlay & i)auMi«n.— Part hewrd on 
appeal from judgmenta of the auperior Court. Montreal, Tiut, J., 
Oct. 10, 1890. 

Satvrda}/, March 19. 

C. P. B. Co. <fc Coutvre. — Heai-iug concluded. — C.A.V". 

Cie Ohemin de fer AtlantiqM Canadien & Tmdeau. — Heard on 
appeal from judgment of the Court of Beview, Uontreal, Jan. 13, 
1890.— C. A. V. 

Monday, March 21. 

De Qagni A Davidson. — Hearing concluded. — C. A. V. 
Tremblay •& Davidson. — Hearing concluded. — C. A. T. 
Auger et al & Labonte et al. — Part heard on appeal from judg- 
ment of Supeiior Court, Uontreal, Fagnuelo, J., Jan. 16, 1892. 

Tuesday, March 22. 

Scott <& McCaffrey. — Heard on appeal from judgments of Super- 
ior Court, district of Bedford, Lynch, J., Hay 2, 1890.— C. A. V. 

Lafontaine & Beauchemin Heard on appeal from judgment of 

Superior Court, distriot of Bedford, Tail, J,, Deo. 4, 1889.— 
C. A. V. 

Oitmow & ie(ourn«tr.— Part heard on appeal from judgment 
of Superior Court, district of Bedfoi-d, Lynch, J., Nov. 5, 1890. 

Wednesday, March 23. 

Oilmour & Letoarneux. — Hearing concluded. — C. A. V. 

Hiwt & Noiseux; Noiseu.v <t Hoot. — Heard on appeal and crou 
appeal from judgmont of Superior Court, St. Hyacinthe, April 21, 
1890.— C. A. V. 

CUment & Corporation of 3t. Scholastiiiue. — Heard on appeal 
from judgment of Superior Court, 1'errebonne, Taechereaa, J., 
March 23, 1892.— C. A. V. 

Thursday, March 24. 

Carter & McCaffrey. — Judgment reversed and action dismissad 
with coeto. 

Marsan & Gaudet. — Judgment rever^^ed, Tail, J., ad hoc, dm. 

Menard dit Bonenfant A Bryson. — Beversed. 
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Mongenais & Allan. — Confirmed, with a modification of motifs. 

Plante df Corporation 8t. Jean de Matha. — Confirmed. 

Canada Investment df Agency Go, dh McGregor. — ^Beversed. 

McGregor dh Canada Investment and Agency Co. — Cross appeal 
dismissed. 

Church ds Bemier. — Eeversed. 

Vipond d: Tiffin. — Confirmed. 

Shau) d: Norman. — Reversed. 

Friettr & de Gaspe. — Beversed, with modification; defendant 
paying costs in Circuit Court ; appeal maintained with costs. 

Auger et al. ds Lahonti et al. — Hearing concluded. — C. A. V. 

Saturday f March 26. 

Dickinson da Canada Bank Note Co. — The appellant not appear- 
ing, appeal dismissed. 

De^ardins & Bruchesi. — Motion for leave to appeal fi*om inter- 
locutory judgment ; plaintiff files disistement. Acte granted. Ap- 
peal allowed with costs of petition against plaintiff. 

City of Montreal ds Carr. — ^Appeal declared abandoned, no pro- 
ceedings having been had for more than a year. 

Rafter d: Knowles. — Same order. 

Hobbs da Simpson. — ^Same order. 

Union des Ahbatoirs ds Ville de St. Henri. — Heard on appeal 
from judgment of Superior Court, Biontreal, Cimon, J., April 25, 
1890. -C. A. V. 

Goldie dc Beauchemin & Basconi. — Heard on appeal from two 
judgments of Superior Court, Montreal, the first, an interlocutory, 
Mathieu, J., April 11, 1890; the second on the merits, Wurtele, 
J., Nov. 17, 1890.— C. A. V. 

The Court adjourned to 16th May. 



J)Uibiri$ after March Term. 

From January term: — ^Vall^e & Pr^fontaine; Dufresne & Pr^- 
fontaine. 

From February term : — C/odieux & Tach^ ; C. P. R. Co. & Collins ; 
C. P. R. Co. & Larmonth ; Desorcy & Morin ; Corporation St. Ours 
& Morin ; Stewart & St. Ann'8 Mutual Building Society ; Lefebvre 
k Magnan; Canadian Bank of Commerce & Stevenson ; Brown & 
Leclerc ; Corporation de Longueuil & Prefontaine. 

From March term: — Camdre & Beaudry; Jett^ & Crevier; 
Maclaren k Laperridre; Canada Shipping Co. & Davidson; 
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Dech6D6 & City of Montreal ; Dolan & Baker; Malo & Gravel; 
McBean & Marler; Ahern & U. S. Life Insurance Co.; C. P. H. 
Co. & Couture; Canada Atlantic E. Co. & Trudeau; Be Gragn^ & 
Davidson ; Tremblay & Davidson ; Lafontaine & Beauchemin ; 
Gilmour & Letourneux; Huot & Noiseux; Noiseux & Huot; 
Clement & Corporation Ste. Scholastique ; Auger & Labont^ ; 
Union des Abattoirs & Yille St. Henri; Groldle & Beauchemin & 
Basconi. 



RECENT ONTARIO DECISIONS. 
Libel — Poster advertising account for sale — Justification. 

The defendants M. & B., merchants, placed in the hands of the 
defendant A., a collector of debts, an account against the plaintiff 
Sarah G., wife of the plaintiff John G., for collection, well know- 
ing the method of collection adopted by A., who, after a threat- 
ening letter to Sarah G., which did not evoke payment, caused 
to be posted up conspicuously in several parts of the city where 
the plaintiffs lived a yellow poster advertising a number of 
accounts for sale, among them being one against *' Mrs. J. Green 
(the plaintiff). Princess Street, dry goods bill, $59.35." The 
evidence showed that Sarah G. owed the defendants M. & B., 
$24.33 only. 

Beldy that the publication was libellous and could only be justi- 
fied by showing its truth ; and as 'the defendants had failed to 
show that Sarah G., was indebted in the sum mentioned in the 
poster, they were liable in damages. — Green v. Minnes, Queen's 
Bench Division, Feb. 27, 1892. 



Negligence — Accident — Liability of hotel-keeper — Trap-door. 

The plaintiff went into defendant's hotel on Sunday as u 
customer. He had been there several times before. In passing 
through the building to go to the urinal he fell thi*ough an open 
trap-door which had been left unguarded, and received injuries. 

Held, that he was entitled to damages from the defendant. — 
Hasson v. Woodj Chancery Division, March 29, 1892. 



Winding-yp proceedings — Liquidator's commission — Allowance of 

commission on set-offs. 

Heldf that in fixing the liquidator's commisiiion in winding-up 
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proceedings of an insolvent bank, it is proper to take into con- 
sideration amounts adjusted or set off, but not actually received 
by the liquidatoi*s ; and in this case a commission of 2^ per cent, 
having been allowed on the gross amount of moneys actually 
collected, a further commission of 1^ per cent, on a sum of $231, 
000, consisting of amounts adjusted or set off, was allowed. — Be 
Central Bank. Lye's claims Chancery Division, Mai^ch 28, 1892. 



Criminal law— Hearing before magistrate — Befusal to admit evidence 

— Mandamus. 

At the hearing of a criminal charge before a magistrate, evi- 
dence given before a special committee of the House of Commons 
and taken down by stenographers, was tendered before the 
magistrate and refused by him. 

Held, that the Court had no power to grant a mandamus to the 
county judge directing him to receive such evidence. — Beg. v. 
Connolly, Common Pleas Division, Dec. 24, 1891. 



8VPEBI0B COUBT—MONTBEAL. 
Arrest as a dangerous lunatic — Probable cause — Damages. 

Held : — 1. That arrest and privation of liberty on the charge 
of being a dangei*ous lunatic, although such charge does not 
involve any moral turpitude, entitles the person so airested to 
damages, if the proceedings be taisen without reasonable or 
probable cause. 

2. Where an information was laid by the defendant against a 
person as a dangerous lunatic, without the consent or knowledge 
of his friends and relatives, and it appeared that the person had 
always been perfectly harmless, and that defendant's apparent 
motive was to oust him fi*om the house occupied by him, which 
belonged to the defendant, it was held that the proceedings were 
instituted without probable cause, and damages were awarded. — 
Genereux v. Murphy, in Review, Johnson, C.J., Mathien, Wur- 
tele, ^^. (Mathieu, J. diss.). May 30, 1891. 



Libel by newspaper — Justification —Facts grossly misstated — Costs. 
Held: — 1. A plea of jusitification, to un action against a news- 
paper for libel, cannot be supported, where it appeal's that the 
facts were grossly misstated, but without malice, in the article 

« 
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complained of; as where it was stated that a collision between 
vehicles wua caiued by the plaintiffB intoxicated condition, aod 
the pi-oof showed that ho was not intoxicated, and not to blame 
for the collision, 

2. In an action for libel, whei-e the plaintiff obtains jadgmeiit 
for part of the amount claimed, he cannot bo charged with any 
part of the costs, nnless there has been a t«nder by the defendant. 
— Turgeon v. WurteU, in Review, Johnson, C.J., Matbien, Pag- 
nuelo, J J., (Uathien, J., diss, as to coats), Hay 30, 1891. 

Surety — Obligation with a trrm^lnmloency of principal debtor— 
Artt. 1933, 1934, CO. 
Held: — That a surety who^e obligation is limited to the capital 
of the debt, is entitlod to the benefit of the term atipukted for 
payment, notwithstanding the insolvency of the principal delA)r. 
— McOulioch V. Barclay et al., de Lorimier, J., Jane 30, 1891. 



INSOLVENT NOTICES. 
Quebec Official Oazette, April 2, 9, 16. 
Judicial Abandonments. 
BLA0K80N, Samuel, Jeweller, Uontreal, April 2. 
Charlbbois, Chai-les, founder, Lacbnte, \(arcb 31. 
FoitBNtBB, Jos., printer, Uontreal, April 6, 
Fbebdhan, Katban, Montreal, April 5. 
GovRDi&D, Hermine, Ghioontimi, doing business as G-eo. Delisle 

k Co., March 28. 
Griooibe, Olympbe, Ste. Luce, doing basinet as Hag. Laherge & 

Co., Mai-ch 28. 
GrothS, L. O., Montreal, doing basinoss as I.. O. tJ roth^ & Co., 

March 21. 
LxTi, Raphael, St. John's, April 2. 
Mbtoalpb, R. R., Aubrey, March 3. 

Curators Appointed. 
Bbadobahp, W. H. N*. — Bilodeau & Renaud, Munlrual, joiol 

curator, April 13. 
Blackson, Samuel.— W. A. Caldwell, Montreal, curator, Apiil 

16. 
Dk3ch£nes, Groorge Honors, St. Epiphane. — P. Laoglaia, X.P., 

Praaerville, curator, April 5. 
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FtoBDMAN, Nathan.— W. A. Caldwell, Montreal, carator, April 16. 
Gbrmain & Co., D. K, Montreal. — Kent & Tarootte, Montreal, 

joint curator, April 9. 
Groth^ & Co., L. O. — Kent & Tarcotte, Montreal, joint curator, 

March 30. 
Ijabbbob & Co., Aug.,Ste. Luce. — H. A. Bedard, Quebec, curator, 

Apnl 5. 
Lavbbgnb, Jos. Elz., Ste. Louise. — H. A. Bedai*d, Quebec, curator, 

Mai-ch 26. 

Lbkat, J. N. P., St C6me. — H. A. fiedard, Quebec, curator, 

March 21. 
Lbvi, R, St. John's.— F. W. Radford, Montreal, curator, April 12. 

Mbtoalpb, R. H. — L. G. G. Beliveau, Montreal, curator, April 9. 

Pbllbtibb, Joseph, St. Jean Port Joli. — H. A. Bedard, Quebec, 

curator, March 26. 

SouoT & Co., B., Quebec. — J. A. Turgeon, Quebec, curator 

March 14. 

JDividends. 

Allabb, J. A) Monti*eal. — First and final dividend, payable 

April 21, C. Desmarteau, Montreal, curator. 
AucLAiBB, J. J., Montreal. — ^Firet and final dividend, payable 

April 19, C. Desmarteau, Montreal, curator. 
BoiviN, Greorge, Quebec. — First and final dividend, payable April 

19, N. Matte, Quebec, curator. 
BouBKB, J. E., St. Jean. — Second & final dividend, payable April 

15, Lamarche & Olivier, Montreal, joint curator. 
Champoux, Joseph, Joliette. — First and final dividend, payable 

April 20, D. Seath and A. Turootte, Montreal, joint curator. 
Cl^mbnt, Max., Quebec. — First dividend, payable April 13, D. 

Arcand, Quebec, cui*ator. 
ClImbnt & Boivin, Quebec. — First dividend, payable April 13, 

D. Arcand, Quebec, curator. 
Cbaybn & Co., W. A., Montreal. — Fii*st and final dividend, pay- 
able July 2, A. F. Biddell, Montreal, curator. 
CuiNAT, F. X., Montreal. — Fii*st and final dividend, payable April 

26, C. Desmarteau, Montreal, curator. 
Daoust, F.X., Montreal. — First and final dividend, payable April 

19, C. Desmarteau, Montreal, curator. 
FablbT; Frank, Bulstrode. — First and final dividend, payable 

May 10, A. Quesnel, Arthabaskaville, curator. 
GiBoux & Cie., Jules. — First and final dividend, payable April 

28, J. M. Marcotte, Montreal, curator. 
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GoDBOUT, F^ X. — Pirat and final dividend, payable April 24, P. J. 
G. Labbd, Quebec, curator. 

GouiN & Gonin, Three Hivei-s. — Amended dividend, payable 
April 20, T. E. Normand, Three Kivers, cui-ator. 

Hood, Mann & Co., Montreal. — First and final dividend, payable 
April 13, W. A. Caldwell, Montreal, curator. 

HuDON, Pierre, Montreal. — First dividend, payable April 18, A. 
F. Kiddell, Montreal, curator. 

Leblano, John, Carlelon. — First and final dividend, payable 
April 19, H. A. Bedard, Quebec, curator. 

Leblano, Mary Jane, Carlelon. — First and final dividend, pay- 
able April 26, H. A. Bedard, Quebec, curator. 

Marceau, Jr., Evarirtle, Quebec. — Fii-st and final dividend, pay- 
able April 25, N. Matte, Quebec, curator. 

Mabtin, a. J. — Firet dividend, payable April 13, Bilodeau & 
Benaud, Montreal, joint curator. 

Paquet, Antoine, Quebec. — First and final dividend, payable 
April 19, H. A. Bedard, Quebec, curator. 

Payne, George. — Dividend, payable April 28, S. C. Fatt, Mont- 
real, curator. 

PiTON, Alph., Quebec. — First and final dividend (9Jc.), payable 
April 25, G. Barveau, Quebec, curator. 

QuEViLLON & Lamoureux. — Second and final dividend, payable 
May 4, Millier & GriflSth, Sherbrooke, joint curator. 

Bobebtson, Richard. — Dividend, L. P. Le Bel, New Carlisle, 
curator. 

Stewart, George, Montreal. — Second and final dividend, payable 
May 3, C. Desmarteau, Montreal, curator. 

Trudbau & Bro., Stanbridge Station. — First and final dividend, 
payable April 18, E. N. Morgan, Bedford, curator. 

The Law op Gaming. — Lord Herschell's bill to amend the 
law of gaming and wagering under 8 & 9 Vict. c. 109, s. 18, by 
getting rid of the judge-made law of Read v. Anderson^ 53 Law J. 
Kep. Q. B. 532, has passed the House of Commons, and will 
probably become law. Section 18 of 8 & 9 Vict. c. 109, enacts 
that all conti'acts or agreements by way of ^mingor wagering 
shall be null and void, but in Read v. Anderson! jovd Justice Sowen 
saw his way to holding that lost bets made by turf commission 
agents could be recovered by the agents fi*om their principals, 
notwithstanding the revocation of the authority to pay them. 
Lord Esher emphatically dissented from this judgment, to which 
Lord Justice Fry silently assented. Sir James Stephen, both 
when on the bench and (in the Nineteenth Century) after his 
retirement, pointed out the unsoundness of the judgment, and so 
did the late Mr. Justice Manisty, in Cohen v. KitteU, 58 Law J. 
Eep. Q. B. 241. — Law Journal (London.) 
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CURRENT TOPICS AND CASES. 

The case of Scott Sf McCaffrey, decided by the Court of 
Queen's Bench, Montreal, March 26, will, it may be hoped, 
establish a useful check on the multiplication of actions 
of damages. In this case three actions of damages were 
instituted, based on three seizures made by a creditor in 
ordinary course, for the collection of a judgment. These 
seizures were technically irregular, and the creditor, being 
unsuccessful, had to pay the costs incurred. But the 
debtor was not content with this, and instituted three 
actions of damages. There was no malice, and moreover 
no damage was proved ; but the first Court gave nominal 
damages in each case. The Court of appeal set these 
judgments aside, holding that the responsibility of a per- 
son who comes before the Court in the exercise of a right 
is limited to the ordinary penalty of the unsuccessful 
pleader, that is to say, the payment of the costs of the 
proceedings. This rule applies not only to ordinary ac- 
tions, but to the rigorous proceedings which creditors 
may adopt for the protection of their rights, such as exe- 
cution, capias, etc., provided there be probable cause and 
absence of malice. 



The Criminal Law Bill, 1892, now under discussion 
before the House of Commons, is a very comprehensive 
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measoTe, bat it does not comprise one offence which 
mi^ht be visited with punishment, and that is the sag- 
f^estion of amendments to Codes without reasonable 
grounds. With all their good points. Codes have two 
drawbacks. First, they unsettle all references to deci- 
sions under the law as it previously existed, and neces- 
sitate tedious comparing of the old statutes with the new. 
Becently, we heard a contention strongly urged on the 
part of a prisoner, and the Crown replied that the point 
was already settled by a decision . The answer to this 
was that the law had been changed by the Revised Sta- 
tutes. Thereupon a reference and comparison became 
necessary, and, after some time had been expended, it 
was found that the section under which the case cited 
had been decided was left intact, but in a different place. 
The second objection to Codes is that they seem to invite 
and attract innovators to pall down and destroy what 
has just been laboriously built up. "We have already 
three Codes, the Civil Code, the Code of Procedure and 
the Unnicipal Code, which afford an annual exercise for 
the powers of these gentlemen, and the Criminal Code 
now Tinder consideration threatens to add another to the 
list, unless such destructiveness can be prohibited, — 
say under Title iv, " offences against public convenience." 

The death of Lord Bramwell is mentioned in a cable 
despatch of May 9. The deceased was one of the oldest 
and most distinguished of English judges. Born in 1808, 
and called to the bar in 1838, be was elevated to the 
bench in 1866, succeeding Baron Farke in the Court of 
Exchequer. In 1881 he retired from the Court of Appeal 
and was raised to the peerage. Lord Bramwell was racy 
and original in his style, and always a great favourite 
with the bar. 
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NEW PUBLICATIONS. 

Bills, Notes and GHBCtUEs: — The Bills of Exchange 
Act, 1890, and the Amending Act of 1891. By Mr. 
J. J. Maclaren, Q.O., D.C.L., LL.D.— Publishers : The 
Carswell Co. (Ltd.), Toronto. 

This is a work which was to have appeared earlier, 
but Mr. Maclaren haying discovered certain inconsisten- 
cies and imperfections in the Act, submitted suggestions 
to the Minister of Justice, which were approved and em- 
bodied in the amending Act of 1891, and the present 
work was delayed in order that the amendments might be 
inserted in their proper places. 

The previous works on the Act appeared with such 
rapidity that small opportunity was afforded for elabo- 
ration, and in taking up the present treatise the reader 
will naturally look for a more careful and methodical 
treatment of the subject. In this expectation we have 
reason to believe that he will not l)e disappointed. The 
arrangement seems to be as perfect as can be devised. 
The text of the Act is followed by explanatory paragraphs, 
with citations of cases, and these, again, by illustrations 
derived from the reports. Two thousand three hundred 
decisions are cited, besides nearly a thousand illustra- 
tions. As an example of the care which has been be- 
stowed by the author, it may be mentioned that in every 
instance the year in which the case was decided is given 
within parentheses, and each group of cases is arranged 
in chronological order beginning with the oldest. The 
Canadian cases, of which nine hundred and fifty are cited, 
have been subdivided by provinces. The decisions cited 
are also brought down to January last. From the ex- 
amination which we have been able to make of the work 
we believe it is worthy of the high reputation of the au- 
thor, and that the profession will find in it a commentary 
which will fully satisfy their requirements. 
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Thk Law of Sales : — OommentarieB on the Law of Saiee 
aad collateral sabjects ; by Mr. Jeremiah Travis, 
LL.B., recently a jndge of the Northwest territories, 
etc. Boston, Little, Brown & Co. ; Toronto, The 
Garswell Oo. (Ltd.), Fablishers. 
The first glance at this work shows that it is at all 
events one of considerable originality, as well as the 
resalt of an elaborate' examination of the subject. Mr 
Travis is already known as the author of a treatise on 
Canadian Constitutional Law (see vol. vii, Legal News, 
p. 234) which evinced a mind not disposed to acquiesce 
in statements of law simply because they emanate from 
the highest authority. The present work affords a good 
many opportunities for similar assertion of individual 
opinion, or as Mr. Travis calls it, " exposure of the most 
transparent fallacies." "The one object I have had ia 
" view in my work," he says, " is to state the law as it 
" actually is ; and where I have found unsound decisions, 
" as I have done in every branch of the law, t have not 
" hesitated to point them out, and to show, with all the 
" distinctness and conclusiveness in my power, that they 
" are not well-decided, and are not law." The text-writer 
here assumes a lofty function, ia essaying to free the true 
principle from the incrustation of judicial error. Opinions 
may vary, however, as to how far it ia within the compass 
of one mind to do this, and how far the author has justi- 
fied the assumption of quasi-infallibility. It may be added 
that while the two volumes now issued are complete 
within their limits, the author expresses the hope that 
he may be able to issue hereafter two additional vo1ume^ 
covering other questions connected with the law of sales, 
which he has left over for later consideration and dis- 



ExcHEQDEE CoDET REPORTS, No. 4. of vol. 2, contains 
all the important decisions respecting patents and trade- 
marks of the department of agriculture since the year 
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The Law Library (Milwaukee, Wis.), is a new monthly 
publication, containing a review of legal literature. 



The Monthly Law Digest^ edited by Mr. F. L. Snow 
(Montreal, A. Feriard), furnishes a digest of current de- 
cisions. 



SUPREME COURT OF CANADA. 

Ottawa, April 4, 1892. 
Quebec.] 

Blachford v. McBain. 

Lessor and lessee — Amount claimed — Arts. 887 and 888 CP.C. — 

Jurisdiction, 

Held, aflSrming the judgment of the Court below, (M. L. B., 6 
Q.B. 273), where in an action brought by the lessor under arts. 
887 and 888^ CP.C, to recover posseasion of the premises, a 
demand of $46 is joined for the value and occupation Bince the 
expiration of the lease, such action must be brought in the Cir- 
cuit Court, the amount claimed being under $100, Fournier, J., 

dissenting. 

Appeal dismissed with costs. 

Duchs for appellant. 
Archibald, Q.C, for respondent. 



April 4, 1892. 
Quebec] 

The Qukkn v. Martin. 

Negligence of servant — Crown— Liability of — ^50-61 Vic. ch, 16 — 
Prescription— Arts. 2262, 2267, 2188, 2211, C. C. 

Heldf reversing the judgment of the Exchequer Court ; even 
assuming 50-51 Vic. ch. 16 gives an action against the Crown for 
an injury to the person received on a public work resulting from 
negligence of which its officer or servant is guilty, (upon which 
point the Court expresses no opinion) such act is not retroactive 
in its effect and cannot be relied on for injuries received prior to 
the passing of the Act. 

Seld also, even assuming that under the common law of the 
Province of Quebec, or statutes in force at the time of the injury 
received, the Crown could be held liable, the injury complained of 
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having been received more than a year before the filing of the 
petition, the right of action waa prescribed. 

Appeal allowed without costs. 

Sobinam, Q.G., and Hogg, Q.O., for appellant. 

Btlcourt A Tachi, for respondent. 

Qnebec] < 

Bkll Telephone Co. ▼. Citt of Quebec. 
QuEBSo Gas Co. v. Citt or Qobbeo. 
Appeal — Action to set aside mynicipal by-law— Supreme and Ex- 
chequer Oourtt Act, sect. 24 (6*.) 

In virtue of a b/Iaw passed at a meeting of the ooancil of the 
corporation of the City of Quebec in the abeence of the Mayor, 
bat presided over by a councillor elected to the chair io the ab- 
sence of the Mayor, an anoual tax of $800 waa imposed on the 
Bell Telephone Company of Canada, (appellant) and a tax of 
$1000 on the Quebec Gas Company. In actions instituted by the 
appellants for the purpose of annulling tbe by-law, the Court of 
Queen's Beucb for Lower Canada (Appeal side) reversed the 
judgment of the Superior Court, and dismissed the actions, hold- 
ing the tax valid. 

On appeal to the Supreme Court of Canada : 

ffeld, that the cases were not appealable, the appellants not 
having taken out or been refused, after argument, a rale or order 
quashing the by-law in question within the terms of sec 24 (g) 
of tbe Supreme and Exchequer Courts Act, providing for appeals 
in caeee of Municipal by-laws. Varennes v. Vercheres (19 Can. S. 
C. R. 36B), 8herbroo!.e v. JtfcJKanamy, (18 Can. S. C. R. 694) 
followed. 

Appeals quashed without costs. 

Irvine, Q.C., and Stuart, Q.C., for appellants. 

P. Pettetier, Q.C., for respondent. 

April 4, 1892. 
Quebec.] 

AociDENT Insueanoe Co. 0? NoBTH Aheucoa V. YonMO. 

Accident Iraurance — Immediate notice of death — Waiver — Sxtanat 

injuries producing erysipelas — Proximate or sole cauee of death. 

An accident policy issued by the appellants was payable in 

case, inter alia, tbe bodily injuries alone shall have occasioned 
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death within ninety day8 from the happening thereof, and pro- 
vided that '' the insurance should not extend to hernia, &o., nor 
" to any hodily injury happening directly or indirectly in conse- 
'* quence of disease, nor to- any death or disability which may 
" have been caused wholly or in part by bodily infirmities or 
^' disease, existing prior or subsequent to the date of this contract, 
" or by the taking of poison, or by any sui'gical operation or 
^' medical or mechanical treatment, nor to any case except where 
" the injury aforesaid is the proximate or sole cause of the dis- 
" ability or death/' 

The policy also prnvided that '' in the event of any accident or 
" injury for which claim may be made under this policy immc* 
" diate notice must be given in writing, addressed to the manager 
*' of this company at Montreal, stating full name, occupation and 
^' address of the insured, with full particulars of the accident and 
*' injury ; and failure to give such immediate written notice shall 
*^ invalidate all claims under this policy/' 

On the 2lst Mai*ch, 1886, the insured was accidentally wounded 
in the leg by falling from a verandah, and within four or five days 
the wound, which appeared at tirat to be a slight one, was com- 
plicated by erysipelas, from which death ensued on the 13th of 
April following. The local agent of the company at Simooe, 
Ontario, received a written notice of the accident some days be- 
fore the death, but the notice of the accident and death was only 
sent to the company on the 29th April, and the notice was only 
received at Montreal on the 1st of May. The manager of the 
company acknowledged receipts of proofs of death, which were 
subsequently sent without complaining of want of notice, and 
ultimately declined to pay the claim on the ground that the 
death was caused by disease, and therefore the company could 
not recognise their liability. At the trial there was some con- 
flicting evidence as to whether the erysipelas resulted solely from 
the wound, but the Court found on the facts that the erysipelas 
followed as a direct result from the external injury. On appeal 
to the Supreme Court : 

Heldy reversing the judgment of the Court below, Fournier and 
Patterson, JJ., dissenting, that the company had not received 
sufficient notice of the death to satisfy the requirements of the 
policy, and that by declining to pay the claim on other grounds 
there had been no waiver of any objection which they had a 
right to urge in this respect. 

Per Fournier and Patterson, JJ., affirming the judgment of 
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the Court below, that the external injnry was the proximate or 
sole cause of death within the meaDing of the policy. 

Appeal allowed with coste. 

Geoffrion, Q.C., aod Cross, for appellante. 

Laflew, for reapondeDt. 

Apnl 4, 1892. 
Ontario.] 

KoBTH Pbbth Eliotion Affxal. 
Cakpbxll v. Gsiivi. 
Dominion Controoerttd Elections Act — Appeal — Evidence — Reversal 
— Loan for travelling expenses— Proof of corrupt intent — 10 
Vic. ch. 3, sect. 88, 91 ; sec. 84 {a)—{e')~Executory contract, 
see. IZl—Free Raiiicay tickets. 

Q., a voter and eapporter of the respondeDt, holding a free 
r^lwa/ ticket to go to Listowel to vote and wanting two dollars 
fbr hia expenses while away from home, asked for the loan of the 
money from W., a bar tender and a friend. W. not having the 
money at the time, applied to S., an agent of the respondent, who 
waa present in the room, for the money, telling him he wanted it 
to lend to 6. to enable him to go to Liatowel to vote. S. the 
agent, lent the money to W. who handed it over to G. W. re- 
tnmed the two dollars to S. the day before the trial. The jndgea 
at the eleclioQ trial held that it was a bond fide loan by S. to W. 
On appeal to the Sapreme Court of Canada : 

Meld, reversing the judgment of the Couit below, that as the 
deoiaion of the Court below depended on the inforencea drawn 
from the evidence, their decision could be reversed in appeal, and 
that the proper inference to be drawn from the undisputed facts 
in the present case was that the loan by S. to W. waa a mere 
colorable transaction by S. to pay the travelling expenses of G. 
within the provlsioaH of sec. 88 of the Dominion Elections Act, 
and a corrapt practice sufficient to avoid the election under sec. 
91 of the said Act. 

Strong, J., dissenting, was of opinion that there was do evi- 
dence that the loan of $2 was made to G-. with the corrupt intent 
of induoing him to vote for the respondent. 

Patterson, J., dissented on the ground that as the decision of 
the Court below depended on the credibility of the witnesses it 
ought not to be interfered with. 

Seld also, per Strong and Pattei-son, JJ., affirming the jndg- 
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mcnt of the Coart below, that upon the evidence which is reviewed 
in the jadgmcnts, the G. T. Eailway tickets issued at Toronto and 
Stratford for the transportation of voters by rail to the polls in 
this case were free tickets', and that as the free tickets had been 
given to voters who were well known supporters of the respon- 
dent, prepared to vote for him and for him alone if they voted at 
ally it did not amount to paying the travelling expenses of voters 
within the meaning of sec. 88 of the Dominion Elections Act. 
Berthier Election case, 2 Can. S.C.R 102, followed. 

Per Strong, J. That the tickets issued by the G.T.R. having 
been furnished with notice that they were to be used as they 
were in fact, the price thereof could not have been recovered at 
law. Sec. 131 Dominion Elections Act. 

Appeal allowed with costs. 

Os/cr, Q.C, and Ferguson^ for appellant. 
G arrow y Q.C., for respondent. 



April 4, 1892. 
Ontario.] 

Wblland Election Appeal. 

German v. Bothery. 

Election — Promise to procure employment by candidate -- Finding of 
the trial Judges — 49 Vic, ch. 8, sec, 84 (6). 

On a charge by the petitioner that the appellant had been 
gnilty personally of a corrupt practice by promising to a voter 
W. to endeavour to procure him a situation in order to induce 
him to vote, and that such promise was subsequently carried into 
effect, the trial judges held on the evidence that the charge had 
been proved. 

The promise was charged as having been made in the town- 
ship of Thorold on the 28th February, 1891. The evidence of 
W., who some time before the trial made a declaration upon 
which the charge was based at the instance of the solicitor for 
the petitioner, and had got for such declaration employment in 
Montreal from the C. P. R Co. until the trial took place, was 
principally relied on in support of the charge, and the promise 
was found by the Court to have been made on the 17th February. 
Moreover G., the appellant, although denying the charge, admit- 
ted in his examination that he intimated to the voter that he 
would assist him, and there was evidence that after the elections, 
he wrote to W. and procured him the situation, but the letter 
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was not pat in evidenco, having been destroyed by W. at the 
request of the appellant. 

Heldy affirming the judgment of the Court below, that the 
evidence of W. being in part corroborated by the evidence of the 
appellant, the conclusion arrived at by the trial judges was not 
wrong, still less so entiraly erroneous as to justify this Court as 
an appellate tribunal, in revei*sing the decision of the Court be- 
low on the questions of fact involved. 

Appeal dismissed with costs. 
W. CasselSy Q.C., for appellant. 

Blackstock, Q.C., for respondent. 



April 4, 1892. 
Ontario.] 

Barton y. McMillan. 

Contract — Deed of land — Evidence — Agency — Statute of frauds— 

Parol testimony. 

M. owned certain property which was mortgaged and had been 
advertised for sale under a power of sale in the mortgage. Be- 
fore the date fixed for the sale M. had made an assignment for 
the benedt of his creditors, and his wife tried to purchase the 
property. It was not sold on the day named, and the next day 
M*s wife went to the solicitors of the mortgagee and arranged 
for the purchase by making a cash payment and giving a mort- 
gage for the balance. She had some other property on which 
she wished to raise the money for the cash payment, and B. of- 
fered to lend the amount at 7 p.e. interest for a year, he taking 
the wife's property and holding it in trust for that time. B. and 
M. wont to the oMce of the mortgagee's solicitors where a con- 
tract was drawn up in the terms agreed and signed by B. who 
told the solicitor that he did not know whether the deed would 
be taken in his own name or his daughter's, but that he would 
advise him by telephone. On the following day a telephone 
message came to the solicitors to have the deed made in the 
name of his daughter which was done; the deed was executed, the 
money was paid, and a mortgage was given to the original 
mortgagee as agreed. Subsequently the daughter claimed that 
she purchased the property absolutely for her own benefit, and an 
action was brought by M's wife against B. and his daughter to 
have the daughter declared a trustee of the property subject to 
repayment of the loan from B. and for specific performance o{ 
the agreement with B., the action charging collusion and con- 
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Bpiracy on the part of B. aad his daughter to deprive plaintiff of 
her property. The defendant pleaded the statute of frauds in 
addition to denying the alleged agreement. 

Seldf affirming the decision of the Court of Appeal and that of 
the ti-ial judge. Strong, J. dissenting, that the evidence established 
the agreement by B. to lend the money and take the property in 
trust as security ; that the daughter was aware of this agree- 
ment ; and that the deeds executed having been made in pur- 
suance thereof, the daughtei* must be held a trustee of the pro- 
perty as B. would have been if the deed had been taken in his 
name. 

Held, further. Strong, J., dissenting, that the statute of fVauds 
did not prevent the said agreement being enforced notwithstand- 
ing it was not in writing. 

Appeal dismissed with costs. 

Mass, Q,C., for the appellants. 
Bain, Q.C, for respondent. 



April 4, 1892. 
Nova Scotia.] 

MlLLlB y. DUGGAN. 

Registry Act — R,S,N.S, bth ser. c. 84 5. 21 — Registered judgment — 
Priority — Mortgage — Rectification of mistake. 

By RS.N.S., 5th Ser., c. 84 s. 21 it is provided that "a judg- 
ment duly recovered and docketed shall bind the lands of the 
party against whom the judgment shall have passed, from and 
after the registry thereof in the County or district wherein the 
lands are situate, as effectually as a mortgage whether such lands 
shall have been acquired before or after the registering of such 
Judgment ; and deeds or moi*tgages of such lands, duly executed 
but not registered, shall be void against the judgment creditor, 
who shall first register his judgment." 

D. had agreed to mortgage certain properties, one of which had 
been conveyed to her late husband, through whom she claimed, 
by four different deeds, three conveying a one-sixth interest each 
and the fourth a half interest. The conveyancer who prepared 
the mortgage had before him one of the deeds conveying a one- 
sixth interest, and bv mistake and inadvertence that interest in- 
stead of the whole was described and conveyed. On Dec. 3rd, 
. ISSTy the property mortgaged was sold under foreclosure and 
conveyed by the Sheriff to M. On the 2Tth September, 1887, 
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a judgment was recovered and registered against D., and in Jnly, 
1889, an execution was issued on said judgment under which the 
sheriff attempted to levy on the five-sixths of the property of D. 
which should have been included in the mortgage. In an action 
to have the mortgage rectified and the judgment creditor re- 
strained from levying upon and selling the said property : 

Held, affirming the judgment of the Supreme Court of Nova 
Scotia, Strong and Patterson, JJ., dissenting, that the parol 
agreement by D. to give a mortgage of the five-sixth parts of the 
said property was void against the registered judgment, and the 
action could not be maintained. GrindUy v. Blaikie, 19 N^-S- ^^P* 

27, approved and followed. 

Appeal dismissed with costs. 

BordeUj Q.C, fbr the appellants. 
Bass, Q»C,j for the respondents. 



ApriU, 1S92. 
Ontario.] 

McDonald v. McDonald. 

Title to land — Action against estate for debt of executor — f^urcnfli^ 
by executor at sale under execution — Constructive Trust — Sto^ 
of Limitations. 

D. M. was one of the executors of his father's estate ^^^ 
action was brought against the estate on a note made hy ^^^' 
which hi»t father, in his lifetime, had endoived for his ^^^ 
modation. Judgment was recovered in said action and ^^ 
ecution issued under which land devised to A.M., a brothex* ^ ' 
M., was sold and purchased by D.M., who gave a mortgage ^^ 
judgment crcditora. D.M. afterwards sold the land to a-O^ 
brother, W. M,, who paid off the mortgage, and it having ^ 
offered for sale under execution issued on a judgment Agai^^'^ .. 
M. it was again purchased by D.M. The original devisee ^* . 
land A. M., took forcible possession, and D.M. bi-ought an ^^ 
to recover possession. 

Held, affirming the decision of the Court of Appeal (if , 
App. E. 192) and of the Divisional Court, Sti-ong, J., di8S0«****^j. 
that the land having been sold in the first instance for a d^^ ^ 
D.M., he became, when he purchased it at such sale, a coo^" 



tive trustee for the devisee, and this trust continued wh^'* 
purchased it the second time. 

Heldj further, that if D.M. was in a position to claim the *^ 



^^ 
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fit of the Statnte of LimitatioDs there was not sufficient evidence 
of possession to give him a title thereunder. 

Appeal dismissed with costs. 

McCarthy, Q.C., and Leitch, Q.C, for the appellant. 

MosSj Q.C.J for the respondent 



April 4, 1892. 
Ontario.] 

Houghton v. Bbll. 

Will^Construcnan — Devise to children and their issue — Estate to he 
^^ equally'' divided—Per stirpes or per capita — Statute of Limi- 
tations —Possession — Trustee. ' 

T.B. by his will made provision for the support of his wife an'l 
unmarried daughters, and then directed as foHowd : ''When my 
'' beloved wifeshall I avedeparled this life, and my daughters shall 
'^ have married or departed this life, I direct and require my Xvva- 
'' tees and executors, to convert the whole of my estate into 
" money to the best advantage by sale thereof, and to divide the 
" same equally among those of my said sons and daughters who 
" may then be living, and the children of those of my said sons 
'* and daughters who may have departed this life previous thereto." 
The testator's wife and unmarried dau^i^htors having died, 
and some of his sons having previously died, leaving children, 
proceedings were taken to have the intention of the testator 
under the above clause ascertained. 

Keldj reversing the judgment of the Court of Appeal (18 Ont. 
App. R 25) and restoring that of the trial judge, Ritchie, C. J., 
dissenting, that the disti-ibution should be per capita and not 
per stirpes, 

J.B.. a son of the testator and one of the executors and trustees 
named in the will, was a minor when the testator died, and after 
coming of age he did not apply for probate though leave was re- 
served for him to do so. He did not disclaim, however, and ho 
knew of the will. With the consent of the acting trustee he 
went into possession of a farm belonging to the estate some time 
after he had attained his majority, and had remained in possession 
for over twenty years when the period of distribution under the 
clause above set out arrived, and he then claimed to have acquired 
a title under the Statute of Limitations. 

Held, affirming the decision of the Court of Appeal, that as he 



158 THS LEGAL NEWS. 

held by an express trust ander the terms of the will the rights of 
the other devisees coald not be barred by the Statute. 

Appeal allowed with costs and cross 
appeal dismissed with costs. 
S. H. Blakty Q.C.f for the appellants. 
McCarthy y Q^O,, and S. H. Oder^ for the respondents. 

OnUrio.] April 4, 1892. 

G. T. Rt. v. Sibbald. 

G. T. Ry. v. Tbkmayiie. 

Railway Co — Negligences-Construction of road — Interference tciih 

highway — Neglect to ring bell. 

The Midland Railway Co. in building a portion of its road left 
ai a crossing the road bed some feet below the level of the high- 
way and operated it without erecting a fence or otherwise guard- 
ing against accident at such crossing. The road was afterwards 
opei*ated by the G. T. Ry. Co., and S. was driving along the road 
one day and as he approached the crossing an engine and tender 
came towards him on the track; the horses became frightened 
and broke away from the coachman who had jumped out to hold 
them, wheeled ix>und and the waggon rolled over the edge of the 
highway on to the track in fVont of the train. S. lost his arm, 
and a lady who had been in the carriage with him was killed. 
In actions by 8. and the administrators of the deceased lady, the 
jury found that the bell had not been rung as required by the 
statute, and that the defendant company was guilty of negligence 
thereby, and also in not fencing, or otherwise protecting, the 
dangerous part of the highway. 

Heldy affirming the decision of the Court of Appeals (18 Ont. 
App. R. 184) and of the Divisional Court (19 O.R. 164) that the 
Midland Ry. Co. had no authority to construct the road as they 
did unless upon the express condition that the highway should 
be restored so as not to impair its usefulness, and it or any other 
company operating the road was liable for injury i*esulting from 
the dangerous condition of the highway to persons lawfully using it. 

Held further, that the bell not having been rung as the statute 
required, the company was liable for injuries caused by the horse 
taking fright and overturning the waggon so that the occupants 
were thrown on to the track though the engine and the waggon 
did not come in contact. G, R. By. Co. v. Rosenberger (9 Can. 
S. C. R 311) followed. 

Appeals dismissed with costs. 

McCarthy , Q.C, for the appellants. 

Bume^ for the respondents. 
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INSOLVENT NOTICES. 

Quebec Official Gazette, April 23, 30 dh May 7. 

Judicial Abandonments, 

Bbnoit, William, parish of St J. Bte. do Bouviile, April 20. 
Chapman & Drysdale, maDufactarei*8, Lachute, April 30. 
FoBTiEB, Philadclphe, St. Charles, BellechasHe, April 20. 
EiNBSLiiA, Miss Aurelia, dressmaker, L^vis, April 19. 
LuNAN, William J. (Wm. Lunan & Son), grocer, Sorel, April 11. 
MuNROE, Thomas B., Bury (or Eobinson), general merchant, 

April 19. 
WiLLOUGBBT Bros., Contractors, Montreal, April 26. 

Curators Appointed. 

BsDABi), Henry P., Hall. — Wm. Grier, Montreal, carator, April 
19. 

BiBON, Antoine B. — Millier & Griffith, Sherbrooke, joint curator, 
April 26. 

Chablbbois, Charles, Lachute. — G. J. Walker, Lachute, curator, 
April 11. 

Cbbvikb, F. X. (absentee). — Bilodeau & Benaud, Montreal, joint 
curator, April 19. 

Dblislb k Cie., G^o., Chicoutimi. — H. A. Bedard, Quebec, cura- 
tor, April 14. 

DiTCHBNE, Ovide, St. Jovite. — A. Lamarche, Montreal, carator, 
April 19. 

FouBNiBB, Jos., printer, Montreal. — C. Desmarteau, Montreal, 
curator, April 16. 

KiNSELLA, Amelia, dressmaker, Levis. — G. H. Barroughs, Que- 
bec, curator, May 3. 

Lunan, William J., Sorel. — John Hyde, Montreal, curator, April 
19. 

MuNBO, Thomas B., Bury. — J. McD. Hains, Montreal, curator, 
May 2. 

Neilson & Co., A. N., St. Gabriel. — B. T. Nesbitt, Quebec, cura- 
tor, April 22. 

Pab£, J. D., Montreal. — Lamarche & Olivier, Montreal, joint 
curator, April 27. 

Pbince, B. C, St. Gr^goire. — F. Valentine, Three Eivers, curator, 
April 19. 

Roy, p. E., Coaticook. — Royer k Burrage, Sherbrooke, joint 
curator, April 11, claims to be filed with Kent k Turcotte, 
Montreal. 
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Smith, Chas. A. (Montreal Cigar Association). — G. Desmarteaa, 
Montreal, curator, May 3. 

ViNCBLETTB, Alfred, St. Leonard. — Lamarche 4 Olivier, Mont- 
real, joint curator, April 19. 

Dividends, 

BsoK, Martin. — Fir^t and final dividend (lie), payable May 10, 
D. Williamson, Montreal, curator. 

BissoN, H. & J. — First and final dividend, payable May 19, A. 
Lemieux, Levis, curator. 

Blondbau & Gravel. — First dividend, (lOc), payable May 16, N. 
Fortier, Quebec, curator. 

Cadieux, Joseph, Montreal. — First dividend, on privileged claims 
only, payable May 21, D. Parizeau, Montreal, curator. 

Campbell & Ferguson, Sherbrooke. — Firat and final dividend, 
payable May 16, J. McD. Hains, Montreal, curator. 

Cardinal, F^Hx, St. Stanislas. — First dividend, payable May 18, 
Kent & Turcotte, Montreal, joint curator. 

Craven & Co., W. A., Montreal. — First and final dividend, paya- 
ble May 2, A. F. Eiddoll, Montreal, curator. 

Dbmers, J. Bto., Ste. Julie do Somerset. — First and final divi- 
dend, payable May 16, N. Matto, Quebec, curator. 

Desparois, Paul Ephrem, Valleyfield. — First dividend, payable 
May 18, Kent & Turcotte, Montreal, joint curator. 

Galibois, F. X. — Firat dividend, payable May 16, S. A. Eergevin, 
Quebec, curator. 

LABBfi & Co., Jos., Quoben. — First and final dividend, payable 
May 9, N. Matte. Quebec, curator. 

LvBORERs* Syndicate, furnitui*e dealers, Montreal. — First and 
final dividend, payable May 19, C. Desmarteau, Montreal, 
curator. 

Lafortqne, NapoMon, Montreal. — First dividend, payable May 
18, Kent & Turcotte, Montreal, joint curator. 

Lanolocs & Lan<^loi5i, Quebec. — First and final dividend, payable 
May 23, D. Arcand, Quebec, curator. 

Lemaitre. A .H., Thetford Mines. — First and final dividend, pay- 
able May 17, H. A. Bddard, Quebec, curator. 

Louohman & O'Fiaherty, Montreal. — First dividend, payable 
May 18, Kent & Turcotte, Montreal, joint curator. 

Marrotte, Samuel, Montreal . — First dividend, payable May 18, 
Kent & Turcotte, Montreal, joint curator. 

Pelletier & Co., F. P. — First and final dividend, payable May 9, 
Koyer & Burrago, Sherbrooke, joint curator. 

St. Laurent, F. A., Quebec. — First and final dividend, payable 
April 9, G. II. Burroughs, Quebec, curator. 

TfTREAULT, Nap. — Second and final dividend, payable May 17, 
C. Desmarteau, Montreal, curator. 
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CURRENT TOPICS AND CASES. 

Birthday honors included knighthoods to three mem- 
bers of the legal profession in Canada, of whom two are 
or were of the Montreal bar. First, as was generally an- 
ticipated, the Hon. Alex. Lacoste, the newly appointed 
Chief Justice of the Court of Queen's Bench in this pro- 
vince, receives the honor which was conferred upon his 
predecessors Sir L. H. Lafontaine and Sir A. A. Dorion. 
The successor of Sir John A. Macdonald in the office of 
premier of Canada, the Hon. J. J. C. Abbott, is an old 
and distinguished member of the Montreal bar, who was 
solicitor general for Lower Canada thirty years ago, and 
it was a matter of course that an honor already con- 
ferred upon several members of his cabinet should be 
offered to him. The third on the list, the Hon. Oliver 
Mowat, has been premier of Ontario for twenty years, 
the longest term of provincial administration to be found 
in the annals of Confederation. Mr. Mowat took the un- 
usual step of quitting the bench to assume the duties of a 
political leader, but his great success in the office which 
he has so long retained appears to have justified the 
wisdom of his option. These preferments are all beyond 
cavil, the men who have received them lending addi- 
tional distinction to the title. 
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Daveluy Sc La SociUi Canadienne Franfaise de Construe- 
tiouj noted in the present issue, is an interesting and 
rather peculiar case. Mr. Justice Davidson rendered the 
original judgment. This was reversed in appeal by Jus- 
tices Cross, Baby, 6oss6 and M. Doherty ; but the first 
judgment has been restored by the Supreme Court, two 
judges dissenting. The view which prevails has received 
the support of five judges, while the contrary opinion 
has the support of six judges. If the contract between 
the society and its shareholder be considered in the nature 
of a pledge of the shares for what was due to the society, 
a somewhat analogous case may be put thus : A. pledges 
his watch to B., a pawnbroker. Afterwards A., with the 
aid and connivance of B.'s employee, gets the watch back 
into his hands, and pledges it to C. When B. hears of this 
he goes to C, and by paying him the amount advanced by 
him to A. gets the watch again into his hands, and holds 
it under the original contract for the amount of A.'s in- 
debtedness to him. But A. in the meantime has become 
insolvent, and his curator pretends that he is entitled to 
the watch on payment of the amount advanced on it by 
C. The first Court held that A. 's insolvency before the 
discovery of the fraud ought not to afiect the case, for 
A.'s creditors are not entitled to profit by his fraud, as 
they obviously would do if the curator had a right to get 
the thing pledged as part of the assets of the insolvent 
without paying B.*s claim. In the Daveluy case the Court 
of Queen's Bench considered the transfer of the shares by 
P., countersigned by the secretary, as regular and com- 
plete. It was no doubt regular on its face, and valid as 
regards an innocent third party ; but as between P. and 
the society it was none the less a fraud, and his creditors 
should not profit by it. The final decision certainly 
meets the equity of the case, and we are disposed to 
think that it is the more satisfactory solution of the dif- 
ficulty. 



A deceased judge of the Superior Court once expressed 
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a fear that, so bad was mosfc of the ink in use, the records 
of the Court House would fade away before long and be- 
come illegible. The Paper World attacks modern records 
on the score of the material itself as well as of the ink 
employed. Experts, it says, are predicting that the books 
of to-day will fall to pieces before the middle of the 
coming century. The paper in the books that have sur- 
vived two or three centuries was made by hand, of hon- 
est rags, and without the use of strong chemicals, while 
the ink was made of nut galls. To-day much of the paper 
for books is made, at least in part, of wood pulp, treated 
with powerful acids, while the ink is a compound of 
various substances naturally at war with the flimsy paper 
upon which it is laid. The printing of two centuries ago 
has improved with age ; that of to-day, it is feared, will, 
within fifty years, have eaten its way through the pages 
upon which it is impressed. 



Mixed juries are in use in New Zealand. This is com- 
paratively a new colony, but it has prospered wonder- 
fully, and has a population of 650,000 whites. Although 
the native population of 100.000 fifty years ago has de- 
creased to 40,000, the Maori element is now taking a far 
higher place than the Indian in Canada. The Maoris have 
four members of their own race in each of the two Houses 
of Parliament, and it is said that they occupy more than 
their fair share of the debates, as they are orators borfi. 
Maori magistrates sit on the bench with the European 
judges to determine questions of native title, and Maoris 
charged with crime are tried by a semi-Maori jury. 
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SUPEEME COUKT OF CANADA. 

April 4, 1892. 
Lacosts v. Wilson. 
Quebec] 

ft 

Donation inter vivos — Subsequent deed — Giving in payment — 
Registration— Arts. 806, 1592, C. C. 

The parties to a gift inter vivos of cei'tain real estate with war- 
ranty by the donor, did not register it, but by a subsequent deed 
which was registered changed its nature from an apparently grsr 
tuitous donation to a deed of giving in payment. 

In an action brought by the testamentary executors of the 
donor to set aside the donation for want of registration, 

Held^ affirming the judgment of the Court below, M. L. R, 6 
S. C. 316, that the forfeiture under art. 806, C. C, resulting from 
neglect to register applies only to gratuitous donations, and as 
the deed in this case was in effect the giving of a thing in pay- 
ment {dation en paiement) with warranty, which under ai-ticle 
1592, C. C, is equivalent to sale, the testamentary executors of 
the donor had no right of action against the donee based on the 
absence of registration of the original deed of gift inter vivos. 

Appeal dismissed with costs. 

. Lajoie for appellant. 

Geoffrion, Q.C.j for respondent. 



Ball v. McCaffrey. 

Quebec] 

Appeal — Acquiescence in judgment — Jurisdiction — ^36 Vict., ch. 81, 
P. Q. — Charges for boomage — Agreements — Renunciation to 
rights — Estoppel by conduct — Renonciafion tacite. 

In an action in which the constitutionality of 36 Vic, c 81 
(P. Q.), was raised by the defendant the Attorney Genei*al for the 
province intervened, and the judgment of the Superior Court hav- 
ing maintained the plaintiff's action and the Attorney Generars 
intervention, the defendant appealed to the Court of Queen's Bench 
(appeal side), but pending the appeal, acquiesced in the judg- 
ment of the Superior Court on the intervention and discontinued 
his appeal from that judgment. On a further appeal to the 
Supreme Court of Canada from the judgment of the Court of 
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Queen's Bench on the principal action, the defendant claimed he 
had the right to have the judgment of the Superior Court on the 
intervention reviewed. 

Held, that the appeal to the Court of Queen's Bench from the 
judgment of the Superior Court on the intervention having been 
abandoned, the judgment on the intervention of the Attorney 
General could not be the subject of an appeal to this Court. 

F. Mc. brought an action against G. B. for $4,464 as due to 
him for charges which he was authorised to collect under 36 
Vic, ch. 81, P. Q., for the use by G. B. of certain booms in the 
Nicolet river during the years 1887 and 1888. G. B. pleaded that 
under certain contracts entered into between F. Mc. and G. B. 
and his auteurjs, and the interpretation put upon them by F. Mc, 
the repaii-s to the booms were to be and were in fact made by 
him and that in consideration thereof he was to be allowed to 
pass his logs free; and also pleaded compensation of a sum of 
$9,620 for use by F. Mc. of other booms and repairs made by G. 
B. on F. Mc. C's booms and which by law he was bound to make. 

Held, reversing the judgment of the Court below, that as there 
was evidence that F. Mc had led G. B. to believe that under the 
contracts he was to have the use of the booms free in considera- 
tion for the repairs made by him to the piers, &c., F. Mc was 
estopped by conduct from claiming the dues he might otherwise 
have been authorised to collect. 

Meldj further that even if F. Mc's right of action was autho- 
rised by the Statute the amount claimed was fully compensated 
by the amount expended in repairs for him by G. B. 

Appeal allowed with costs. 

Laflamme, Q.C, and Charbonneau for appellant. 

Honan for respondent. 

Brodewr for the Attorney General. 



Grant v. The Queen. 
Quebec] 

PeHtion of right (P. Q:)—It, S. C. Art 5976— Safe of timber limits 
— Licenses — Plan — Description — Damages— Art. 992, C. 0. 

Whore the holder of a timber license does not verify the cor- 
rectness of the official description of the lands to be covered by 
the license before the issue of the license, and after its issue 
works on lands and makes improvements on a branch of a river 
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which he believed formed part of his limits bat are consequently 
ascertained by survey to form part of adjoining limits, he cannot 
recover from the Crown for losses sustained by acting on an 
understanding derived from a plan furnished by the Crown prior 
to the sale. Pournier, J., dissenting. 

Patterson, J., was of opinion that the appellant's remedy 
should have been by action to cancel license under Art. 992, C. C, 
and with a claim for compensation for moneys expended. 

Appeal dismissed with costs. 

Hutchinsonj Q.G., for appellant. 
Bedard for respondent. 



La Sooi£t£ Canadibnne Francaisk v. Davsluy. 
Quebec] 

Acquiescence in judgment — Attaj'ney ad litem — Right of appeal — 
Buildinj Society— C. S. L, C, ch. 69— By laws ^Transfer of 
shares— Pledge-— Art. 1970, 0. C— Insolvent— Creditor's right 
of action— Art. 1981, G. G. 

By a judgment of the Court of Queen's Bench the defendant so- 
ciety was ordered to deliver up a certain number of its shares upon 
payment of a certain sum. Before the time for appealing expired, 
the attorney ad litem for the defendant delivered the shares to 
the plaintiffs' attorney and stated he would not appeal if the 
society were paid the amount directed to be paid. An appeal 
was subsequently taken before the plaintiffs' attorney complied 
with the terms of the offer. On a motion to quash the appeal on 
the ground of acquiescence in the judgment, 

Held, that the appeal would lie. 

Per Taschereau, J., that an attorney ad litem has no authority 
to bind his client not to appeal by an agreement with the op- 
posing attorney that no appeal would be taken. 

A by-law of a Building Society (appellants) requii-ed that a 
shareholder should have satisfied all his obligations to the society 
before he should be at liberty to transfer his shares. One P., a 
director, in contravention of the by-law, induced the secretary to 
countereign a transfer of his shares to the Banquo Villo-Marie as 
collateral security for an amount he borrowed from the bank, 
and it was not till P's abandonment or assignment for the benefit 
of his creditors that the other directors knew of the ti*ansfer to 
the bank, although at the time of his assignment P.-was indebted 
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to the appellant society in a sum of $3,744, for which amount 
under the by-law his shai-es were charged as between P. and the 
society. The society immediately paid the bank the amount due 
by P. and took an* assignment of the shares of P's debt. The 
shares being worth more than the amount due to the bank, the 
curator to the insolvent estate of P. brought an action, claiming 
the shares as forming part of the insolvent's estate, and with the 
action tendered the amount due by P. to the bank. The society 
claimed the shai'es were pledged to them for the whole amount of 
P's indebtedness to them under the by-laws. 

Held, revei-sing the judgment of the Court of Queen's Bench 
for Lower Canada (appeal side), and restoring the judgment of 
the Superior Court, that the payment by the society of the bank's 
claim annulled and cancelled the transfer made by P. in fraud of 
the company'8 rights, and that the shai'es in question must be 
held as having always been charged under the by-laws with the 
amount of P's indebtedness to the societj^, and that his creditoi*s 
had only the same rights in respect of these shares as P. himself 
had when he made the abandonment of his pi'operty, viz., to get 
the shares upon payment of P's indebtedness to the society. 
Fournier and Taschereau, JJ., dissenting. 

Appeal allowed with costs. 

Jjoflamme, Q.C., and Charpentier for appellants. 
Biique, Q.C., for respondent. 



Exchequer Court] 

Burroughs v. The Queen. 

Salaries of license inspectors — Approval by governor-general in 
council — Liquor License Act, 1883, s. 6. 

On a claim brought by the Board of License Commissionei's 
ap]x>inted under the Liquor License Act, 1883, for monies paid 
out by them to license inspectors with the approval of the de- 
partment of inland revenue, but which were found to be in ex- 
cess of the salaries which two years later were fixed by order in 
council under sec. 6 of the said Liquor License Act, 1883. 

Held, affirming the judgment of the Exchequer Court, that the 
Crown could not be held liable for any sum in excess of the salary 



168 THE LEGAL NEWS. 

fixed and approved of by the governor-general in ooancil. The 
Liquor License Act, 1883, s. 6. 

Appeal dismissed without costs. 

L. S, Burroughs for appellant. 
Sogg, Q.C, for respondent. 



British Columbia.] 

HoaoAN V. Thb Esquimault & Nanaimo Railway Co. 

Waddinqton v. The Esquimault Sl Nanaimo Railway Co. 

Government lands — Pre-emption — Statutory right to — Lands 

reserved. 

By 47 Vic, c. 14 (B. C), " The Settlement Act," certain lands 
in the province previously withdrawn from settlement, purchase 
or pre-emption, were thrown open to settlers, and it was provided 
that for four years from the date of the Act, *' they should be 
open to " actual settlers for agricultural purposes '' at the rate of 
$1 per acre, except coal and timber lands which were expressly 
reserved. A part of these lands, which had been i-eserved for a 
town site many years previously, had been granted to the de- 
fendant company as part consideration for the construction by 
them of a railway fix)m Esquimault to Nanaimo. H. & Co. 
claiming that the statute entitled them to a conveyance of these 
lands from the company, applied under the pre-emption Act for 
registration of lots of 160 acres each, which was refused and the 
refusal was confirmed by the chief commissioner. No appeal 
was taken to the Supreme Court as the act allows, but suits were 
brought against the company by each applicant for a declaration 
of his right to purchase said lands upon payment of said pi*ice of 
$1 per acre therefor. 

Held^ affirming the decision of the Supreme Court of British 
Columbia, that the Settlement Act did not operate to open for 
settlement lands reserved as these were for a town site ; and 
that the applicants had never entered thereupon as actual set- 
tlera for agricultural purposes, but had express notice when they 
entered that they were not open for settlement as agricultural 
lands. 

Appeal dismissed with costs. 

8. H, Bldke, Q.C, for the appellants. 

Moss, Q.C, and Davie, Q.C, for the respondents. 
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DORION V. DORION. 

Qoebec] 

Substitution — Curator to — Action to account — Indivisibility of — 
Will— Construction^ Transfer-- Effect of-— Sale of rights- 
Mandatary — Negotiorum gestor — Parties to suit for partition — 
Art. 920, C. C, P. — Purchase by co-heir while curator — Art, 

1484, a C, 

P. A. A. D. (respondent) as representing the institutes and 
sabetitutes under the will of the late J. D. brought an 'action 
against J. B. T. D. (appellant) who was one of the institutes and 
had acted as curator and admini8ti*ator of the estate for a certain 
time, for reddition of an aco.ount of three particular sums, which 
the plaintiff alleged the defendant had received while he was 
curator. 

Held^ reveraing the judgment of the Court below, that an ac- 
tion did not lie against the appellant for these particular sums 
apart from and distinct from an action for an account of his ad- 
ministration of the rest of the estate. 

The plaintiff in his action alleged that he represented S. D. 
one of the substitutes, in virtue of a deed of release and subro- 
gation by which it appeared he had paid to S. D/s attorney for and 
on behalf of the defendant a sum of £437 7s. 6^., the defendant 
having in an action of reddition of account settled by a notarial 
deed of settlement with the said S. D. for the sum of 84,000 
which he agreed to pay and for which amount the plaintiff be- 
came surety. 

jETe^, that as the notarial deed of settlement gave the defend- 
ant a full and complete discharge of all redditions of account as 
curator or administrator of the estate, the plaintiff could not 
claim a further reddition of account of these particular sums. 

The plaintiff also claimed that he represented F. D. and E. D., 
two other institutes under the will, in virtue of two assignments 
made to him by them on 21st January, 1869, and 15th Novem- 
ber, 1869, respectively. In 1865, after the defendant had been 
sued in an action of reddition of account, by a deed of settlement 
the said F. D. and E. D. agreed to accept as their share in the 
estate the sum of $4,000 each, and gave the defendant a complete 
and full discharge of all further redditions of account. 

Keld^ affirming the judgment of the Court of Queen's Bench, 
that the defendant could not be sued for a new account, but could 



170 THE LEGAL NEWS. 

only be sued for the specific performance of the obligations he 
had contracted under the deed of settlement. 

In 1871, C. Z. D., another of the institates, died without issae 
and by his will made the defendant hirt universal legatee. Plain- 
tiff claimed his share in the estate under a deed of assignment 
made by defendant to plaintiff in 1862 of all right, title and in- 
terest in the estate. 

Heldf that the plaintiff did not acquit*e by the deed of 1862, 
the deiendant's title or interest in any portion of C. Z. D.'s share 
under the will of 1871. 

Heldf further, that under the will of the late J. D., C. Z. D.'s 
share reverted to the surviving institutes and substitutes, and 
that all defendant took under the will of C. Z. D. was the accrued 
interest on the capital of the share at the time of his death. 

By the judgment appealed from the defendant was condemned 
to render an account of his own share in the estate which he 
transferred to plaintiff by notarial deed in 1862, and also an 
account of G. l)/s share, another institute who in 1882 transferred 
his rights to the plaintiff. The transfer made by defendant was 
in his capacity of co-legatee of such rights and interests as he 
had at the time of the transfer, and he had at that time received 
the sixth of the sums for which he was sued to account. 

ffeldj reversing the judgment of the Court below, that the 
plaintiff took nothing as regards these sums under the transfer, 
and even if he was entitled to anything, the defendant would not 
be liable in an action to account as the mandatary or negoticmm 
gestor of the plaintiff. 

2. That F. D. and E. D. having acquired an interest in C Z. 
D/s share after they had transferred their shares to the plaintiff 
in 1869, the plaintiff could not maintain his action without mak- 
ing them parties to the suit. Art. 920, C P. C. 

Per Taschereau, J. — Was not tho transfer made by the insti- 
tutes E. D. and F. D. to the plaintiff while he was acting as cu- 
rator to the substitution null and void under Art. 1484, C. C? 

Appeal allowed with costs. 

Lacostej Q.O.y and Bonin for appellant. / 

Madore for respondent. 
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EXCHBQUEE COURT OF CAKADA. 

March 18, 1892. 

Coram Bukbibqb, J. 

Clark et al. v. The Queen. 

Practice — Extension of time for leave to appeal after period pres- 
cribed by statute has expired — The Exchequer Court Act (1887) 
sec, 51, 53 Vic, c. 35, s. 1 — Grounds upon which extension will 
be granted. 

Where sufficient grounds are disclosed, the time for leave to 
appeal from a judgment of the Exchequer Court of Canada 
prescribed by section 51 of The Exchequer Court Act (as amended 
by 53 Vic, c. 35, s. 1) may be extended after such prescribed 
time has expired. The application in this case was made within 
three days after the expiry of the 30 days within which an appeal 
could have been taken. 

2. The fact that a solicitor who has received instioictions to 
appeal has fallen ill before carrying out such instructions^ affords 
a sufficient ground upon which an extension may be allowed 
after the time for leave to appeal prescribed by the statute has 
expired. 

3. Pressure of public business preventing a consultation be- 
tween the Attorney-General for Canada and his solicitor within 
the prescribed time for leave to appeal, is sufficient reason for 
an extension being granted although the application therefor 
may not be made until after the expiry of such prescHfoed time. 

Soggy Q. C, for motion. 

McCarthy, and Christie^ Q, C, contra. 



March 21, 1892. 
Coram 6urb[I>0£, J. 

Corse et al. v. The Queen. 

Goods stolen while in bond in Customs Warehouse — Claim for value 
thereof against the Crown — Crown not a bailee — Personal remedy 
against officer through whose act or negligence the loss fiappens. 

The plaintiffs sought to recover from the Crown the sum of 
8465.74 and interest, for the duty paid value of a quantity of 
glazier's diamonds alleged to have been stolen from a box, in 
which they had been shipped at London, while such box was at 
the Examining Wai*ehouse at the Port of Montreal. 
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On the 2lBt Febraaiy, 1890, it appeared that the box men- 
tioned was ii\ bond at a warehouse for packages used by the 
Grand Trunk Bailway, at Point St. Charles, Montreal ; and on 
that day the plaintiffs made an entry of the goods at the Castoms 
House, and paid the duty thereon ($107.10). On Monday, the 
24th, the Customs officer in charge of the warehouse at Point St. 
Charles delivered the box to the foreman of tho Customs Hoose 
carters, who in turn delivered it to one of his cartel's who took 
it, with other parcels, and delivered it to a checker at the 
Customs Examining Warehouse. The box was then put on a 
lift and sent up to the third floor of the building, where it re- 
mained one or two days. It was then brought down to the 
second floor and examined, when it was found that the diamonds 
had been stolen, — the theft having been committed by removing 
the bottom of the box. Although the evidence tending to show 
that the theft was committed wliile the box was at the Customs 
Examining Warehouse at Montreal was not conclusive, the Court 
drew that inference for the purposes of the case, 

Heldj — That, admitting the diamonds were stolen while in tho 
Examining Warehouse, the Crown is not liable therefor. 

2. In such a case the Crown is not a bailee. The tejnporary 
control and custody of goods imported into Camida, which the 
the law gives to the officers of the Customs to the end that such 
goods may be examined and appraised, is given for the purpose 
of the better securing the collection of the public revenue. With- 
out such a power the State would bo exposed to frauds against 
which it would be impossible to protect itself. For the loss of 
any goods while so in the custody of the Customs officers the 
law aflbrds no remedy except such as the injured peraon may 
have against the officers through who^e personal act or negli- 
gence the loss happens. 

Currarij Q, C, for claimants. 

Osier, Q. (7., and Hogg, Q. 0., for the Crown. 



ADMIRALTY DISTRICT OF NOVA SCOTIA. 

Coram Macdonald, i\ J. (Local Judge). 

The Ship *' Quebec." 

Salvage of ship and cargo — Principal ami agent — Power of Attorney 
given by crew to agent of owners of salving vessel for purpose cf 
adjustment of salvage claim — Construction of 

A crew of a fishing schooner had perfoi*med certain salvage 
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services in respect of a derelict ship, and gave the following 
power of attorney respecting the claim for snch services to the 
agent of the owner of the schooner : " We, the undersigned, being 
all the crew of the schooner lolanthe at the time said schooner 
rendered salvage services to the barque Q^ebe€, do hereby irre- 
vocably constitute and appoint Joseph O. Proctor our true and 
lawful attorney with power of substitution for us and in our 
name and behalf as crew of the said schooner to bring suit or 
otherwise settle and adjust any claim which we may have for 
salvage services rendered to the barque Quebec recently towed 
into the port of Halifax, Nova Scotia, by said schooner lolanthe^ 
hereby granting unto our said attorney full power and authority to 
act in and concerning the premises as fully and effectually as we 
might do if personally present, and also power at his discretion to 
constitute and appoint from time to time as occasion may require 
one or more agents under him or to substitute an attorney for 
us in his place, and the authority of all such agents or attorneys 
at pleasure to revoke." 

Seldy — That this instrument did not authorize the agent to 
receive the salvage payable to the crew or to release their lien 
upon the ship in I'espect of which the salvage services were 
performed. 

2. That payment of a sum agreed upon between the owners 
of such ship and the agent and the latter's receipt therefor, did 
not bar the salvors from maintaiuing an action for their services. 



PROCEEDINGS IN APPEAL^MONTREAL, 

Monday y May 16. 

Benoit & Carpenter, — Motion for leave to appeal from an inter- 
locutory judgment. — C. A. V. 

Taillefer et al, & British America Assurance Co. — Motion by de- 
fendant for leave to appeal from an interlocutory judgment. — 
C. A. V. 

Beaulac & Leclaire, — Motion by defendant for leave to appeal 
from an interlocutory judgment. — C. A. V. 

Shotton & Lawson, — Motion to reject appeal dismissed. 

Lefebvre <fe Beaudin, — Heard on appeal from judgment of the 
Superior Court, Montreal, AVurtele, J., Jan. 16, 1889. — C. A. V. 

Desjardins & Bruchesi. — Part heaid on appeal from judgment of 
the Superior Court, Montreal, maintaining an answer-inlaw, and 
rejecting defendant's plea. 
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Tuesday y May 1*7. 

Taillefer et vir cf? British America Assurance Co, — Motion for 
leave to appeal from an interlocutory judgment rejected. 

DesjarcUns <fe Bruchesi. — Hearing concluded. — C. A. V. 

C. P. R. Co, ^ Pellant et rir.— Heai-d on appeal from a judg- 
ment of Superior Court, Montreal, Pagnnelo, J. — C. A. V. 

Ouimet dh Benoit, — Heard on appeal from a judgment of the 
Superior Court, Montreal, Loranger, J., Feb. 27, 1891.—- C. A. Y. 

Wednesday, May 18. 

Picault dk Guyon dit Lemoine. — Struck from the roll by consent 

JRetu d; Menard, — Heard on appeal from a judgment of the 
Superior Court, Montreal, DeLorimier, J., Nov. 23, 1889. — C. A. V. 

Wood (k Maloney, —Heard on appeal from a judgment of the 
Superior Court, Montreal, Wurtele, J., Oct. 28, 1890.— C. A. V. 

Evans & Corestine, — Appellant desists from tbe appeal. 

St. Lawrence Sugar Refining Co. dh Ives, — Part heard on appeal 
from a judgment of the Superior Court, Montreal, Loranger, J., 
May 12, 1890. 

Thursday, May 19. 

Patterson et at. <Sc Stevenson, dk Wimer, contesting, — Motion of 
Patterson et al. for leave to appeal from a judgment of 5th May 
instant. — C. A. V. 

Burland dk Grand Trunk R. Co. — Heaixl on appeal from judg- 
ment of the Superior Court, Iberville, Charland, J., Fob. 16, 1890. 
— C. A. V. 

Chevalier et vir & Banque du Peuple, — lleaixi on appeal from 
judgment of Superior Court, Iberville, Charland, J., March 17, 
1890.— C. A. V. 

McDonald dc Ferdais. — Heaixi on appeal from judgment of 
Superior Court, Ibemlle, Wurtele, J., Sept. 28, 1889.— C. A. V. 

Friday, May 20. 

Fernet dh Charron dit Bucharme, — Heard on appeal from judg- 
ment^ of the Superior Coui't, Eichelieu, Ouimet, J., May 2, 1890. 
— C. A. V. 

Pearson & Spooner. — Heard on appeal from judgment of the 
Court of Ee view, Montreal, Dec. 30, 1890.— C. A. V. 

Cie. de Navigation R, & 0, dk Triganne. — Heard on appeal from 
judgment of the Superior Court, Bichelieu, Ouimet, J., April 2, 
1889.— C. A. V. 



V 
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Taurville et al. dt Macdanald. — Heard on appeal from judgment 
of the Superior Court, Bichelieu, Papineau, J., May 10, 1887. — 
C. A. V. 

Saturday, May 21. 

Benoit dc Carpenter. — Motion for leave to appeal from an inter- 
locutory judgment granted. 

Beaulac <& Leclaire. — Motion for leave to appeal rejected. 

Patterson & aL dh Stevenson S Wisner. — Motion for leave to ap- 
peal rejected. 

Patterson et al d: Stevenson & Bedmond. — Motion for leave to 
appeal rejected. 

Vallee & Prefontaine, — Confirmed, Bobs^ and Ouimet, JJ., dis- 
Benting. 

Dufreme & Prefontaine. — Confii'med, Bosb^ and Ouimet, J J., 
dissenting. 

Cadieuxdf Tachi, — ^Reversed, Hall and Wurtele, JJ., dissenting. 

Auger et al, dh Labonte et al. — Confirmed. 

C. P. B. Co, df Co/iiVw.— Confirmed, Hall, J., diss. 

C. P. B. Co. dh Larmonth. — Confii*med, Hall, J., diss. 

Stewart dk St. Ann's Mutual Building Society. — Confirmed. 

Lefehvre dh Magnan. — Confirmed. 

Canadian Bank of Commerce d Stevenson. — Eeformed. 

Browne & Leclerc. — Confirmed. 

Corporation de Longueuil d Prifontaine. — Ee versed. 

Carriere dn Beaudry. — Reversed. 

Maclaren dh Laperrilre. — Confirmed. 

McBean dh Marler. — Confirmed. 

Ahem dh U. S. Life Insurance Co. — Confirmed. 

DeGagni dh Davidson. — Confirmed. 

Tremblay ds Davidson. — Confirmed. 

Gilmour dc Letourneux. — Confirmed. 

Clement dh Corporation of Ste. Sckolastique, — Seversed. 

The following cases, in which no proceedings have been had 
within the year, were strut/k : — Stanley & Tait ; Pi*otestant 
Hospital & Tackeray ; Windsor Hotel Co. & Charpentier ) Cam- 
peau k Grange. 

The Court adjourned to Monday, June 6. 
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INSOLVENT NOTICES. 

Quebec Official Gazette, May 14 d^ 21. 

Judicial Abandonments. 

Denis, Alfred (Denis & Durocher), St. Hyacinthe, May 12. 
GiBSAU, Dame Dorcas (D. Parent & Co.), coal dealer, Montreal, 

May 18. 
Lkbrun, Alexis, trader, Fraserville, May 9. 
MsROiKR, Charles Am^d^e, Montmagny, May 9. 
MiLBTTE, Francois Alphonse, Windsor Mills, May 12. 
Raoicot, Chs. Emile, Montreal, May 6. 

Curators appointed. 

Benoit, William, St. Jean-Baptiste de Souville. — A. Girard, Ma- 

rieville, curator, May 4. 
Brigos, Wm. H. — H. Beatty, Stanbridge East, curator. May 2. 
Chapman, Alfred, and James Drysdale, Lachute. — G. J. Walker, 

Lacbute, curator, May 11. 
Fortier, Phil. — A. Lemieuz, Levis, cui-ator, May 14. 
McCatfret, Francis. — F. VaTentine, Three Rivers, cui-ator. May 

13. 
McCoRMiCK, Duncan, lumber manufacturer, C6te St. Antoine.— 

John Hyde, Montreal, curator, May 9. 
MoGarritt, p. — DeLery Macdonald, Montreal, curator, April 28. 
MooDiE, William, Montreal. — J. McD. Hains, Montreal, curator^ 

May 6. 
Raoicot, C. B. — Bilodeau & Renaud, Montreal, joint curator, May 

13. 
WiLLOUGHBY Bros. — W. A. Caldwoll, Montreal^ curator, May 14. 

Dividends. 

B^DARD, David F. — First and final dividend, payable May 30, 
Royer & Bnrrage, Sherbrooko, joint curator. 

Broussbau, Miles R. — First and final dividend, payable June 7, 
L. N. Belisle, St. Pie, curator. 

BuRQUE, Willie, St. Hyacinthc— Second and final dividend, pay- 
able Juno 4, J. 0. Dion, St. Hyacinthe, curator. 

Cart WRIGHT, Dame S. A. (G. Lepage).— First and final dividend, 
payable May 30, Bisseit & Bany, Montieal, curators. 

Elder, John. — Dividend on proceeds of real estate, payable June 
1, W. S. Maclaren, Huntingdon, curator. 

Falardeau & Paquet, Quebec. — First and final dividend, payable 
June 6, N. Matte, Quebec, curator. 
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In JelU 4" Crevier (Montreal, Jane 8) the Court of 
Appeal, by a unanimous decision, settled a question of 
considerable importance, which has been variously decid- 
ed by judges of the lower Courts. The question was 
whether Art. 2250, C.C, which declares that, with the 
exception of what is due to the Crown, all arrears of in- 
terest are prescribed by five years, includes also interest 
on a judgment. The Court of Eevie w, Montreal, Loran- 
ger, Wurtele, and Davidson, JJ., unanimously held in 
the affirmative (M. L. E., 6 S. C. 48), and this decision 
has been unanimously affirmed in appeal. The judgment 
in both Courts rested upon the terms of Art. 2250. Mr. 
Justice Bosse, who pronounced the judgment of the Court 
of Appeal, observed : " L'on ne saurait guere trouver de 
langage plus precis et plus complet pour exprimer Pid^e 
que des qu'il s'agit d4nter6ts, quelqu'en soit la prove- 
nance on I'origine, ils sont tons 6galement frapp6s de la 
prescription uniforme de cinq annSes.*' 

Another question which has created a good deal of 
difficulty in the Superior Court for some years past, is the 
award of costs in actions where the plaintiff succeeds for 
only a portion of the amount demanded. The practice 
for many years was simply to award costs as of the 
amount of the judgment, unless the defendant had made 
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a tender of an amount held to be sufficient by the CSourt. 
This practice has been departed from to some extent 
within the last few years, and the defendant was some- 
times put in as favorable a position while contesting the 
entire demand as if he had made a tender and deposit 
The Court of Review in a series of decisions has endeavored 
to establish the old rule upon a firm basis. See among 
other cases, Clermont v. McLeod, M. L. R., 6 S. C. 36; 
Daotist v. Dumouchel^ ib., 40 ; Couture v. C P. R. Co., M. 
L. R., 1 S. C. 431 ; LabelU v. XMrffer , i6., 439. One of these 
cases, Couture v. C. P. R. Co., has been taken to appeal as 
a test case, and on June 8, the judgment of the Court of 
Review, which will be found reported at length in M. L. 
R., 7 8. C. 481, was affirmed. 



We have more than once referred to the promptitude 
with which vacancies on the bench are filled in England, 
contrasting with the long interval which is sometimes 
permitted to intervene in Canada. The last issue of the 
London Law Journal furnishes another example. The same 
issue announces the death of Sir Charles Butt, President 
of the Probate Division, the promotion of Mr Justice 
Jeune to the presidency, and the appointment of Mr. 
Grorell Barnes, Q.C., to the seat vacated by Mr. Justice 
Jeune. The men involved in these changes are young. 
Mr. Justice Butt was comparatively a young judge, born 
in 1830, and called to the bar in 1854. On the retirement 
of Sir R. Phillimore in 1883, he was elevated to the bench 
as a judge of the Admiralty Division, and on the promo- 
tion of Sir James Hannen to a lordship of appeal in or- 
dinary at the beginning of last year. Sir Charles Butt 
was promoted to the Presidency of the Division, a posi- 
tion which bo was destined to occupy only sixteen 
months. Sir Charles Butt, who has been in ill health 
for some time, died May 25, of paralysis of the heart. 
His successor, Mr. Justice Jeune, has been only sixteen 
months on the bench, and Mr. Barnes, who steps into 
Mr. Justice Jeune's place, has been only sixteen years at 
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the bar. He took silk in 1888, and has enjoyed a large 
practice in commercial and admiralty cases. No one so 
young has been elevated to the bench since the appoint- 
ment of the late Lord Justice Thesiger at the age of 
thirty-nine. 



Recent issues of the new official law reports contain 
numerous typographical errors which detract from the 
confidence which should be reposed in a work of refer- 
ence. This has arisen from the printer failing to submit 
proofs of reports to the contributors, he being embarrass- 
ed by deficiency of tyi)e and other plant, and being un- 
able to keep matter standing. The same deficiency of 
material has also considerably retarded the appearance of 
the issues. It is expected that these and other difficul- 
ties incidental to the undertaking of a considerable work 
by a novice in the printing business will be overcome in 
time, and that the work will progress with the regularity 
which is naturally expected. 



THE LA W OF LOTTERIES—OONSTITVTIONALITY 
OF THE DOMINION ACT, R.S.G. 159. 

In Reg. v. Harper^ Monti-eal, May 31, Mi*. Dagas, police ma- 
giHtrate, dolivored the following judgment, maintaining the con- 
stitationality of Dominion loglBlation on the subject of lotteries : — 

I have before me several complaints made against divers per- 
sons under chapter 159 of the Eevisod Statutes of Canada, pro- 
hibiting lotteries under a penalty of $20, summarily recoverable 
befoi-e a justice of^ the peace. There has been filed before me in 
each case an exception denying to the Federal Parliament the 
right to pass such a law and asking the Court to declare it un- 
constitutional. The actual law is nearly the reproduction of 19 
& 20 Victoria drawn from chap. 47, George III, and afterwards 
incorporated in the old Consolidated Statutes of Canada, chap. 
95. Three yeai*8 later (chap. 36, 23 Vic.) that statute was amended 
so as to make no exception in favor of bazaars held for charitable 
purposes, etc. When Confederation was established it was the 
only amendment which had been made. Later again the local 
legislature, by chapter 36 of 32 Victoria, evidently considering 



180 THE LEGAL NEWS. 

that the logislation ooncemiDg lotteries belonged to the local 
legislatures, re-amended said chapter 95, and took away in favor 
of the constraction of chapels, churches, the establishment of 
colonization, etc., the restriction applicable to bazaars, which 
limited the value of lots to $50 each. The Federal Grovernment 
on its side also thought fit to amend the same chapter by chapter 
36 of 46 Victoria, extending the dispositions in favor of bazaars 
to societies established for the encouragement of objects of art, 
namely, paintings, drawings, etc., and when the revision of the 
Federal statutes took place in 1886, said chapter 95, as amended 
before Confederation, was incorporated therein leaving aside, 
consequently not recognizing, the local act of the province of 
Quebec, chapter 36 of 32 Victoria. The federal Act is under the 
chapter 159, under which the present actions are taken. 

When the provincial statutes were consolidated in 18&^ the 
Legislature of the province of Quebec inserted therein also the 
same chapter 95 under articles 2911 to 2923, leaving aside in ite 
turn the amendment of the Federal Parliament in fkvor of the 
societies established for the encouragement of art, as above men- 
tioned. Lastly, by chap. 36 of 53 Victoria, that provincial act 
was again amended' so as to extend the grant of the lotteries 
authorized by article 2920, '* to establishments of public in- 
terest, and to education, and by subordination to hold a p6^ 
manont lottery, by the sanction of Governor-in-council, with 
the obligation to make reports if demanded or requii-ed." This 
is as nearly as possible the history of that legislation, as we 
have it to-day in the Statutes of the Federal and provincial gov- 
ernments. 

Katurally enough the defendants, who ai*e the organizes of 
lotteries or vendors of tickets, refuse to recognize the constitu- 
tionality of the federal law. Their efforts are directed to demon- 
strating that this law is but a police law or of# simple infraction, 
because, first, the offence is not declai*ed to be either a felony or 
a misdemeanor by the act which creates it; second, that lotteries, 
not being mala in se or an offence under the common law, cannot be 
considered as a criminal act properly speaking. Article 91 of the 
B. N. A. act is instanced as declaring amongst other things ** that 
the exclusive legislative authority of Parliament of Canada ex- 
tends to all matters falling under the category of subjects therein 
enumerated," and more particularly section 27, which reads *'tho 
criminal law, except the constitution of Courts of criminal jurisdic- 
tion, etc.," and fi-om this it is argued that this category of this 
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class of offoDces, not being criminal properly speaking, cannot 
fall under that disposition. 

There is no doubt that there are a number of offences under 
oar criminal system which it is difficult to classify, because the 
law does not give a definition thereof. It is only after the cre- 
ation of the justices of the peace that legislation fii*st appeal's 
prohibiting certain deeds until then considered as inoffensive, 
and giving them power to punish those guilty thereof; one of 
those offences was the carrying of firearms. In time the num- 
ber of those offences was multiplied and the jurisdiction of the 
justices of the peace augmented ; later, magistrates of police were 
named and greater power entrusted to them, and to-day, in Eng- 
land as in Canada, those functionaries have a summary jurisdic- 
tion as well upon a number of common law and statutory crimes 
as upon offences of minor importance. Larcenies, false pre- 
tences, robbery, embezzlement, receiving stolen goods, are as 
many criminal acts which can be summarily adjudicated upon by 
the magistrate if the value of the property wrongly obtained 
does not exceed $10. As to the offences it is difficult to classify 
them and to say if, as a body, they belong to the category of 
misdemeanors in general, or a certain number thereof only, or if 
rather they do not by themselves form a class of offences for 
which the law gives no definition, but which it only creates and 
describes whenever the need arises, either to prevent the conti- 
nuance of deeds in themselves often not greatly offensive, but 
the multiplication of which might become a danger to society, 
or to enforce the execution of administi*ative measures of 
public interest; the laws of customs, excise and revenue gen- 
erally, which all contain penal clauses, are generally applicable 
by the magistrate in summary proceedings. 

The authors themselves have some hesitation to lay down a 
standing rule, but Han-is, in his Criminal Law, page 5, on Mo- 
rality and Crime, says : — " The moral nature of an act is an ele- 
ment of no value in determining whether it is criminal or not. 
On the one hand an act may be grossly immoral, and yet it may 
not bring its agent within the pale of the cnminal law, as in the 
case of adultery. Human laws are made not to punish sin, hut 
to prevent crimd and mischief.'' On the other hand, an act per- 
fectly innocent, from a moral point of view, may render the doer 
amenable to punishment as a criminal. To take for an extreme 
example: W. was convicted on an indictment for a common nui- 
sance, for erecting an embankment which, although it was in 
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some degree a hindrance to navigation, was advantageoas in ft 
greater degree to the users of the port. Here the motive, if not 
praiseworthy, was at least innocent. The fact that the motive 
of the defendant was positively pioos and laudable has not pre- 
vented a conviction. 

This forces upon our notice a division of crimes into mala in se 
and mala quia prohibita, a distinction which is of little practical 
importance in our English system, and which mast necessarily 
vary the standard of good and bad. There will always be some 
crimes which naturally take their place in the one or the other. 
For example, no one will hesitate to say that murder is malwi 
in se, or that the secret importation of articles liable to customB 
is merely malum quia prohibitum ; but between these offences 
there are many acts which it is difficult to assign to their proper 
class. In his history of the criminal law of England Sir James 
F. Stephen says in chapter 1, pages 1, 2 and 3 : ** Before under- 
taking either of these tasks I must endeavor to define what I 
mean by the .cnminal law. The most obvious meaning of the 
expression is that part of the law which relates to crimes and 
their punishment— a crime being defined as an act or omission 
in respect of which legal punishment may be inflicted on the 

person who is in default either by acting or omitting to act 

The description of criminal law, which I have substituted for a 
definition in the stricter sense of the word, is intended to exclade 
two large and important classes of laws which might, perhaps, 
bo included not only with theoretical propriety, but in accord 
anco with popular language, under the phrase 'criminal law.' 
These arc, first, laws which constitute summary or police offences, 
and, secondly, laws which impose upon certain offenders money 
penalties, which may be recovered by civil actions, brought in 
some cases by the peraon offended, in others by common infor- 
mere. Summary offences have of late years multiplied to soch • 
an extent that the law relating to them may be i*egarded as form- 
ing a special head of the law of England. Such offiences differ in 
many important particulars from those gross outrages against 
the public and against individuals which we commonly associate 
with the word crime. It would be uu abuse of language to apply 
such a name to the conduct of a person who does not sweep the 
snow from before his dooi*s, or in whose chimney a fire occurs. 
On the other hand, many common offences against person and 
property have of late years been rendered liable to punishment 
by courts of summary jurisdiction.*' 
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Stephen, in chapter xxxii, vol. 3, pages 263 to 265, says moat 
of the offences over which the magistrates exercise a sum- 
mary jurisdiction consist in the breach of regulations laid down 
by act of parliament, in order to prevent petty nuisances or to 
enforce the execution of administrative measures of public im- 
portance. Of these I will briefly enumerate a few. Some of 
them relate to roattera of the utmost importance and the deepest 
historical interest, but which have so very faint and slight a con- 
nection with the criminal law that it would be out of place to 
enter upon that history at length in a work like the present. 
They are, however, on education, where a parent is liable to fine 
for not sending his children to school. Police offences, public 
health and safety, and revenue offences^ vagrancy, and under the 
head of miscellaneous come fishery offences, cruelty to animals, 
unlawful gaming, etc. 

Admitting, therefore, that lotteries, as prohibited by chapter 
158 of the Consolidated Statutes, form pai*t of that uncertain ca- 
tegory of minor offences, and that they are neither felonies nor 
misdemeanors in the sense of the criminal law well undei-stood, 
would the Parliament of Canada have acted ultra vires in pro- 
hibiting them ? The pretensions of the defendants are that in 
these cases the local parliaments alone have the right to act 
1 have read and re-read the constitution and more particularly 
article 92, which establishes the exclusive power of provincial 
legislatures, and I find nothing which gives them that exclusive 
privilege. I admit that when they have to make laws within 
the bounds assigned to them by the constitution, their authority 
is as ample and sovereign as that of the Imperial Parliament. 
This is the principle which has been clearly established in the 
case of Queen v. Hodge, and this principle suffera no contradiction. 
Thus the local legislatures having the exclusive right to make 
laws according to article 92, section 7, concerning licenses of 
taverns, auctioneers, etc., and by section 15 to inflict penalties 
by fine or imprisonment, to enforce all laws over which they 
have jurisdiction, it is clear that they have the right also to 
create offences and to enforce those laws. I will add that the 
same power exists for the other laws which fall under the juris- 
diction and contained in the other parts of the constitution, not- 
withstanding the fact that nothing is said about it 

And as by section 16 of the same article 92 exclusive power is 
besides given to the local legislatures to make laws, '^generally 
upon matters of a purely local or private nature within the prov- 
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ince/' I have no hesitation to admit that they have the right 
to prohibit anything of a purely local nature which might be 
against the interests of the province, even if they were offences 
or infractions of a minor nature and even to impose a fine or im- 
prisonment; and still there is nothing in the constitution which 
formally declares it, and if those local parliaments hAvetb&t right 
it is in vii*tue of the sovereign power which they posseas to pro- 
tect themselves within the bounds of their attributions, and by 
prohibiting what maybe particularly obnoxious to them or by 
establishing what they have particular interest in establishing, 
provided that the general interests of the other provinces are not 
affected thereby, and that there is no infringement apon the 
rights attributed to the central power. But that sovereign power 
recognized in favor of local legislatures does not take away the 
same sovereign power which the Federal Parliament must essen- 
tially possess. 

If both the Imperial Parliament and the provincial legifilatnree 
can pi*ohibit anything which falls under their jurisdiction, it can- 
not be denied that the Federal Parliament, in which each pro- 
vince is represented, has the power to declare obnoxious, injorions 
or mischievous anything which it may believe to be so in the 
interest of the Dominion at large. If the local Legislature has 
the right to create an offence and to impose fine and imprison- 
ment in the provincial interests, why should the Federal Parli»* 
ment not have the same right in a federal interest ? Nothing id 
the constitution is to the contrary, and whatever is said in section 
92 does not go further. Nowhere can it be found that those infrac- 
tions are exclusively in the jurisdiction of the local legislatures, 
whilst article 91 on the contrary firmly declares that the Senate 
and the House of Commons will have the right to pass laws for 
the maintenance of peace, of good order and good govemmeot 
on all classes of mattei*s which are not exclusively attributed to 
local legislatures. It is not, therefore, absolutely necessary to 
revert to section 27 of article 91 in order to find the right of the 
Federal Parliament to pass laws upon such minor offences. The 
above citation is sufficient, for there cannot be found any such 
exclusive riL':ht8 given to the provincial legislatures. In that 
article 92 nothing is said of the above offences, either explicitly 
or implicitly, and more pai»ticularly of lotteries, should they be 
considered to belong to that kind of offences. The municipal 
system under the authority of which by-laws and police regula- 
tions could be passed for local or municipal pui^poses, as also there- 
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gulation of taverns, auctions, etc., no more than the rest of what 
IB contained in that article 92, does not take away from the 
Federal Parliament the power which is expressly given to it 
to pass laws to maintain peace and good order in Canada, which, 
besides, is inherent to its constitution and its sovereign power. 

The conclusion at which I have arrived renders it unnecessary 
for me to consider whether lotteries are in themselves misde- 
meanors under the common law, and whether they do not fall 
under the term criminal law mentioned in section 27 of article 
91. In the same way having to decide whether chapter 169 is 
or is not constitutional, I cannot take into considei'ation any 
other point which might incidentally be raised in favor of a 
lottery, established in virtue of the provincial act above referred 
to, and I purely and simply declare that to my mind the Federal 
Parliament had implicitly the right to consider lotteries in gen- 
eral, contrary to good order and the interests of the public, to legis- 
late against then, and therefore chapter 169 is constitutional. 



UNCONTROLLABLE CRIMINAL IMPULSE, 

The ^' uncontrollable criminal impulse " theory, which played 
such an amusing part in Loi*d Esher's judgment in Hanbury v. 
Hanbwry^ has had a curious history and stands at the present 
moment in a somewhat equivocal position in English law. Little 
more than a century ago Mr. Philippe Pinel, who held the office 
of chief physician to the fiicetre asylum in Paris, announced his 
discovery of a type of insanity in which the moral faculties of 
the victim were alone involved. He called it manie sans dilire. 
After having acquired no inconsiderable reputation on the Conti- 
nent, this disease began to figure in the writings of English and 
American medico-legal experts. Dr. Bay in particular, the au- 
thor of the well-known American treatise on the ^' Medical Juris- 
prudence of Insanity," sti'enuously asserted its existence, and 
supported his assertion by a number of cases in which he alleged 
that not only was there marked disorder of the moral faculties 
without any lesion of the understanding, but the patient labored 
imder an " irresistible '* or " uncontrollable " impulse to commit 
acts of criminal violence. A few yeai*s after the publication of 
I>r. Bay's book Daniel Macnaghten was tried before Chief Justice 
Tindal and a jury for the murder of Mr. Drummond, private sec- 
retary to Sir Bobert Peel. He was defended with consummate 
ability by the late Sir Alexander Cockburn, and was justly but 
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illegally acquitted. In the course of his address to the juiy, 
Cockburn refeiTed in very laudatory terms to Dr. Bay's treatise 
and the doctrines which it promulgated, and induced the judge 
and the jury unconsciously to sot aside the criterion of responsi- 
bility in mental disease laid down by Lord Mansfield on the trial 
of Bellingham. ^ Macnaghten's acquittal aroused a tempest of 
public indignution. One honorable member prepared a bill for 
the practical abolition of the plea of partial insanity in capital 
cases, and although this measure was fortunately defeated, a 
general desire was evinced that the rigor of the criminal law as 
to the test of lunacy should be increased. Accordingly the 
House of Lotxls, with the assistance of the common-law judges, 
declaimed ex cathedra that only that degree of insanity which pre- 
vented a prisoner from knowing the nature and quality of his act 
would suffice to exempt him from responsibility to the law. Now 
the victim of moral insanity or anconti*oIlable impulse does 
'^ know the nature and quality of his act," according to the su- 
perficial meaning of the phi*ase, and it seemed therefore as if the 
rules in Macnaghten's Case had definitely shut the gates of mercy 
against the victims of this disease. Nominally they have done 
so no doubt, but the heresy created by Pinel, and propagated by 
Dr. Ray, has made vei*y decided progress in England notwith- 
standing. In the first place the bi*otherhood of " mad doctors " 
has made some concessions to common sense. It is not now con- 
tended that the intellect of the moral lunatic is perfectly sound. 
Nor is the ffigis of moral insanity thrown with the same persist- 
ence as before in front of every scoundrel in whose defence in- 
genuity can devise or urge no other plea. In the second place 
the law no longer stands where it did. The old judicial pleasant- 
ries on the subject of '* uncontrollable impulse *' are now so rare 
that it is quite refreshing to hear them so happily revived by the 
master of the rolls. Many of the judges readily admit that the 
rules in MaenaghterCs Case require " manipulation,'' and manipa 
late them at nisi prius with the full sympathy of jui*ies of assize. 
The plea of irresistible impulse is tacitly allowed, constantly in 
cases of infanticide, and occasionally even in cases of theft, and 
there can be little doubt that, if the criminal law of England 
were codified, legislative sanction would be given to the glosses 
which Sir James Steplien has added to the words of Mr. Justice 
Maule (cf. Dig. Cr. L., art. 27). — London Law Times, 
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PROCEEDINGS IN APPEAL— MONTREAL. 

Mrmdat/f June 6. 

Auger et al. <& Lahonti et a^— Motion for leave to appeal to 
Privy Council. — C.A.V. 

Stack & Gazette Printing Co, — Motion for leave to appeal from 
interlocutory judgmont.— C.A.V. 

Atlantic dc North West Ry. Co. dh Atty. Gen. & Vity of Mon- 
treal, — Part heaitl on appeal ft*om judgment of the Superior Court, 
Montreal, Mathieu, J., 16 May, 1891. 

Tuesday, June 7. 

Auger et al, & Lahonti et at, — ^Motion for leave to appeal to the 
Privy Council rejected. 

Atlantic & North West Ry. Co, & Atty. Gen. & City of Mon- 
treal. — Hearing concluded. — C.A.V. 

Great Eastern Ry. Co. <fe Lambe es quai. — ^Heard. — C.A.V. 

Wednesday, June 8. 

Address of congratulation from the Bar presented to Hon. Sir 
Alexander Lacoste, on his receiving the honour of Knighthood. 

Stock & Gazette Printing Co. — Motion for leave to appeal 
granted. 

Dehorcy & Morin. — Beversed. 

Uorporation de St. Ours & Morin. — Beversed. 

Lafontaine & Beaxichemn, — Confirmed. 

Dolan dh Baker. — Confirmed, Boss^, J. dissenting. 

Jetti & Crevier. — Confirmed. 

Union des Abattoirs & Ville de St. Henri. -Reformed, with costs 
against respondent. 

Goldie df Beauchemin & Rasconi. — Confirmed. 

Canada Skipping Co. & Davison. — Confirmed, fioss^ and Blan- 
chet, JJ., diss. 

Canadian Pacific Ry. Co. & Pellant. — Confirmed, Boss^ and 
Blanchet, JJ., dissenting. 

Male df &rai;62.— Bevei*sed. 

Dechene & City cf Montreal. — Confirmed. 

Great Eastern Ry. Co. & Lambe. — Confirmed. 

Canadian Pacific Ry. Co. dc Couture. — Confirmed, Boss^, J., diss. 

Huot & Noiseux, — Eeversed as to costs of Court below ; appeal 
dismissed as to the rest; with costs in favor of appellant; Boss^ 
and Blanchet, JJ., dissenting as to costs in Superior Coni*t. 

J^oiseux df Huot. — Confirmed. 
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Canada Atlantic By, Co. ds Trudeau. — Judgment of the Court of 
Beview reversed, and judgment of the first Court confirmed, 
Boss^ and Blanchet, JJ., dii^s. 

The Court adjourned to Thursday, Sept 15. 

DilihSres after May Term. 

Lcfobvre & Beaudin ; Desjardins &Bruche8i : Ouimet& Benoit; 
Wood & Maloney ; Borland & G. T. Ry. Co. ; Chevalier & Banque 
du Peuple ; McDonald & Ferdais ; Fernet & Charron & Ducharme ; 
Peai*8on & Spooner ; Cie. Nav. R & O. & Treganne ; Tourville & 
McDonald ; H^tu & Mdnard ; Atlantic & North West Ky. Co. k 
Atty. Gen. & City of Montreal. 



INSOLVENT NOTICES. 
Quebec Official Gazette, May 14 df 21. 

Dividends, 

Gaudbtts & Co., Farnham. — Firat and final dividend, payable 
June 2, E. Donahue, Farnham, curator. 

Germain & Co., D. N., Montreal. — First dividend, payable June 8, 
Kent & Tarcotte, Montreal, joint curator. 

GoDBOXTT/?b, Francois. — Interim dividend, payable May 31, A. A. 
Taillon, Sorel, curator. 

Hayes, Michael, Sheenboro. — First and final dividend, payable 
May 31, W. A. Caldwell, Montreal, curator. 

Johnson, C. B.. Warwick. — First dividend, payable June 7, 
Quesnel & Bedai*d, Quebec, curator. 

Laberge & Co., Aug., Ste. Luce. — First and final dividend, pay- 
able Jane 7, H. A. Bedaitl, Qaebec, curator. 

Meroier, Joseph. — First and final dividend, payable May 25, J. 
M. Marcotte, Montreal, curator. 

MoNOENAis, L. A., Rigand. — First dividend, payable June 6, La- 
marcbe & Olivier, Montreal, joint curator. 

QuEViLLON, Jean B. — First and final dividend, payable May 31, 
Millier & GrifiGith, Sherbrooke, joint curator. 

Roy, p. E., Coaticook. — ^First dividend, payable June 9, Royer 4 
Barrage, Montreal, joint curator. 

TuROBON, Darveau & Co., Quebec. — First and final dividend, pay- 
able June 6, N. Matte, Quebec, cui*ator. 

Quebec Official Gazette, May 28, June 4 <fe 11. 
Judicial Abandonments. 

Barras, Edouai'd, trader, Levis, May 28. • 
Frechette, Amed^e, hotel-keeper, St. C^saire, May 25. 
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GrOLDBLOOM, Samuel, jeweller, Montreal, May 31. 

GuiLBAULT & fib, Ed., boot and shoo manufactarera, Terrebonne, 

May 31. 
Labochsllb, L^on, ti*ader, St. Henri, Jane 2. 

Curators Appointed, 

BiRON, Tref9d. — F. Thibodeaa, St. Maurice, curator, June 4. 

Dbnis, Alfred (Denis & Durocher). — J. Morin, St. Hyacintho, 
curator, June 1. 

Fr^chettb, Am^^e, St. Cdsaire. — G. Pepin, St. C^saire, curator, 
June 6. 

GiBSAu, Dame Dorcas (D. Parent k Co). — C. Desmarteau, cura- 
tor, May 25. 

GoLDBLOOM, Samuel. — ^W. A. Caldwell, Montreal, curator, Jane 11. 
Latoub, George, Joliette. — Lamarche k Olivier, Montreal, joint 

curator, June 4. 
Lbbrun, Alexis. — M. Desichdnos, Fraserville, carator. May 27. 
MiLBTTB, Frangois, Windsor Mills. — Boyer & Buri*age, Sher- 

brooke, joint curator, June 1. 
Mdbiiv, Joseph, Montreal. — Kent & Tarcotte, Montreal, joint 

curator, May 20. 

Dividends. 

Armstbono, Archibald. — First and final dividend, payable Jane 

23, Millier & Griffith, Sherbrooke, joint cui*ator. 
Bbisson, Dame Zenaide (D. Desjardins & Co.), Montreal. — First 

and final dividend, payable Jane 26, F. Bertraad, 261 St. 

Lawi*ence Street, Montreal, cuiator. 
Brown & Son, Jas., Montreal. — First and final dividend, payable 

Jane 21, A. W. Stevenson, Montreal, carator. 
Buokinqham Pulp Co., Montreal. — Second and final dividend, 

payable Jane 30, J. McD. Hains, Montreal, curator. 
Carroll &Co., Montreal. — Fii-st and final dividend, payable June 

28, J. McD. Hains, Montreal, curator. 
Chambly Cotton Co. — First and final dividend, payable Jane 21, 

George Hyde, Montreal, liquidator. 
Cbouinabd, a., leather dealer, Montreal. — Second and final 

dividend, payable June 21, C. Desmarteau, Montreal, cara- 
tor. 
CLiMBNT & Boivin, Quebec. — Second and final dividend, payable 

June 13, D. Arcand, Quebec, curator. 
CLiMXNT, M., Quebec. — Second and final dividend, payable June 

13, D. Ai'cand, Quebec, curator. 
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Gbsyibb, F. X First dividend, payable June 13, Bilodeaa k 

Benand, Montreal, curators. 

D^LisLB & Gie., Geo., Ghicoutimi. — First and final dividend, 
payable Jane 28, H. A. B^ard, Quebec, curator. 

Desaulnisbs, Frdres & Cio., Montreal. — Second and final divi- 
dend, payable June 21, D. Seath, Montreal, curator. 

FoRTiBR, Philadelphe. — First dividend, payable June 14, A. 
Lemieux, Levis, curator. 

FouBNiBB, Jos., printer, Montreal. — Fii'st and final dividend, pay- 
able June 14, C. Desmarteau, Montreal, curator. 

Gagn£, O'Farell. — First and final dividend (16| cents), payable 
to creditors privileged on movables, A. Gaumond, St. Jean 
Desohaillons, curator. 

IIuBERDEAULT, Damo Malvina (C. Lamoureux & Cie.) — ^f^taod 
final dividend, payable June 15, Millier & Gri£Gith, Sher- 
brookej joint curator. 

HaNTBB, S. — First and final dividend, payable June 13, L. J. 
Lefaivre, Montreal, curator. 

MiTHOT, Adolphe. — First and final dividend, payable June 28, 
H. A. Bedai*d, Quebec, cui*ator. 

MoBiN & Co. (Dr. Ed.), Quebec. — First and final dividend, pay- 
able June 14, H. A. Bedaixi, Quebec, curator. 

Naud, F. H., St. Casimir. — First dividend, payable June 15, G. 
H. Bun*ougb8, Quebec, curator. 

Patsbson & Co., Jobn A., Montreal. — First dividend, payable Juae 
21, A. W. Stevenson, Montreal, curator. 

Pellbtibb & Co. — New dividend sbeet prepai*ed, payable June 
21, Boyer & Burrage, Shorbrooke, joint curator. 

Pelletibb, J. A., Montreal. — First and final dividend, payable 
June 23, C. Desmarteau, Montreal, curator. 

Rousseau & Y^zina. — First and final divideud, payable June 13, 
F. Valentine, Three Bivers, curator. 

TouoHETTE, Joseph alias Zozimo, Abbotsford. — First and final 
dividend, payable Juno 28, J. O. Dion, St Hyacinthe, cura- 
tor. 

YiNOELETTX, Alfred, St. Leonard.— Firat and final dividend, pay- 
able June 21, Lamarche & Olivier, Montreal, joint cura- 
tor. 

YiNBBEBO, Harris, Montreal. — First dividend, payable June 27, 
Kent & Turcotte, Montreal, joint curator. 

Wilson & McGinniB, Athelstan. — Firat and final dividend, payable 
June 21, J. McD. Ilains and W. S. McLaren, joint curator. 
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GENERAL NOTES. 

Wills. — The Supreme Court of Pennsylvania in a recent case, 
''Scott's Estate," held that a letter addressed to an attorney, 
directing him to draw a will in accordance with the terras of the 
letter — stating them — the paper being in the handwriting of the 
testator, signed by him and witnessed, contained every requisite 
of a valid will, and letters testamentary were ordered to be issued 
thereon. 

Exercise of the Fbanohise. — In the twenty-seven villages 
where women voted for school directors last Saturday, they were 
defeated in all excepting three. What is even more remarkable is 
the fact that in almost every case the women's defeat was due to 
the votes of women. Evei-y woman who failed to get her name 
on the woman's ticket seems to have voted against it. — Chicago 
Legal Adviser, 

Teade-mabk. — ^It is well settled that no one can acquire by 
adoption such an interest in the name of another person as to 
prevent the latter from using his own name in a fair and honest 
manner in the ordinary course of business, and that to justify 
the use by a person of any man's name as against the man who 
bears the name, some contract relation or estoppel must be found 
to exist, operating to deprive the latter of what would otherwise 
be his right (Eogers v. Bogors, Am. trade-mark cases, 999; 
Skinner v. Oaks, id., 459; Eichmond v. Bichmond Nervine Co., 
52 O. G. 30t ; 2 G. W. D. 45). 

Negro colonial judges. — Two negroes have attained to judge- 
ships in British colonies. One, Joseph Benner Maxwell, is chief 
judicial officer at the Gambia, in Africa. Oddly enough he has 
written a work upon the negro question in which he speaks with 
apparent horror of the most striking outward peculiaiities of his 
race, and urges as the only method of elevating the negro, fulure 
miscegenation with other i aces. The other negi'O judge is Sir 
W. C. Beeves, Chief Justice of fiarbadoes, in the British West 
Indies. He presides over the Supreme Court, and there are on 
the island seven police magistrates of subordinate jurisdiction. — 
Mail (Toronto). 

Effect of a 'nolle prosequi.' — It has been stated by the 
Attorney-General for Ireland in the House of Commons that it 
is at least possible that the convict Montagu may be again 
indicted for cruelty to her children, notwithstanding that in the 
recent tnal a nolle prosequi was entered in respect of that pai-t of 
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tbe charges against her. Strange as it may seem, it is neverthe- 
less nndoubted lav that a noUe proteqm does not operate as an 
acquittal, bat that the party reraaina liable to be re-indicted (see 
Archbold's 'Ci-iminal Pleading,' 20th edit, at p. 120, citing 
amongst other cases Regina v. Allen, 31 Law J. Bep. K. 0. 139, 
and Regina v. Mitchell, 3 Cox, 93. In a note to the report of 
Regina v. Allen, we find that in Regina v. Ridpatk, Foi-teecne, 3&8, 
the Goort is reported to have said ; ' The nolle prosequi is no bar 
or diechai'ge or leave of the Court to depart ; for it is only that 
tbe Attorney-General will not further proceed on that infor- 
mation ; the information is discharged but not the person. 
Judgment ia not " qnod eat inde aine die," but " non vult nlterios 
pi-oeeqni etidco cessat pi-ocesaus super informalionem omnino."' 
And in Regina v. Mitchell Sir Colman 0' Loghlon, arguendo, cited 
three cases in which the entering of a nolle prosequi had been 
followed by a second information. — Law Journal (London). 

Tobacco a Dkink.— A singular case is reported fVom Vermont 
Thei-e is a law in that State which allows a new trial if a party 
obUuniug a verdict in his f^vor " shall, during tbe term of the 
court in which such verdict is obtained, give to any of tbe 
jurors in the court, knowing him to be such, any victnals or 
drink, or procure the same to be done, by way of treat, either 
before or after such vei-dict." A successfnl litigant, after a ver- 
dict had been obtained in hie favor, "treated" the members of 
the jury to cigars, and a new tiial was granted. The Supreme 
Court has decided that the Oi'der gi-anting a new trial was cor* 
rect. The main opinion was to the effect that " treating " with 
a cigai' was an much against the spirit of the law as treating with 
victuals or with drink, and that this method of i-ewarding the 
jury was as harmful as that directly mentioned in tbe law. 
Judge Taft, however, did not reach the result hy any snuh 
method of reasoning. He says boldly: "I concm- in the result. 
Tobacco is both a victual and drink. It is taken as a nonrish- 
ment, sustenance, food, etc. ; therefore, a victual. It is not an 
obsolete use of the word to call it drink. Joaqnin llillar says : 
' I drink the winds ns drinking wine.' If aman can drink wind, 
I think ho can drink tobacco smoke, vile and disgusting as it is. 
A man is compelled to drink it, by having it puffed in his face 
on dl occasions and in all places, from the cradle to the grave. 
It is a drink. Set aside the vei-dict." This opinion deserves 
pi-eservation as a rare gem of judicial argument. — New York 
Tribune. 
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CURRENT TOPICS AND CASES. 

The swift recurrence of changes on the English bench 
is suggested by a review of those which have occurred 
during the chancellorship of Lord Halsbury. Three out 
of the four Lords of Appeal in Ordinary, Lords Macnagh- 
ten, Morris and Hannen, owe their places to him, as well 
as two members of the Court of Appeal. Justices Keke- 
wich and Bomer in the Chancery Division, and Justices 
Charles, Williams, Lawrance, Wright and Collins in the 
Queen's Bench Division, have been appointed in the same 
period. The President of the Probate, Divorce, and Admi- 
ralty Division, Mr. Justice Jeune, as well as his present 
colleague Mr. Justice Barnes, have also been elevated to 
the bench during the present administration. The last 
change to note is the resignation of Lord Justice Fry of 
the Court of Appeal, and the appointment of Mr. Justice 
A. L. Smith to the vacancy occasioned thereby. It is 
possible that Lord Justice Fry, like Lord Hannen, may 
hereafter assist in the work of the Privy Council. 



In Canada, where all the members of legislative bodies 
are paid, we have a check upon members running away 
from their duties before the end of the session by the de- 
duction prescribed by law for each day's absence. In the 
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legislatnrd a deduction of eight dollars per 
e from the total indemnity allowed for the 

England members are not paid, and the 
3 usually very thin in the closing weeke of 

" This falling-off in attendance at such a 
J present," the Law Journal observes, is no new 
shown by the still unrepealed 6 Hen, VlII, 
here read that ' comenly in the end of every 
lyvers and many grete and weyghty matters, 
lyng the pleasure, wele, and suertie of cure 
ord the King as the common wele of thie his 
be treatyd and concluded,' yet that ' dyvers 
shires, &c., before the end of the seid Farlia- 
.' It is, therefore, enacted that ' none of the 
is, &c., who shall be elected to any Parlis- 
t hym selff frome the same tyll the same Par- 
fully fynisshid, endyd, or progyd, except he 
epartyng have lycens of the speaker and com- 
3 same Parliament assembled.' This enact- 
! plain and stringent, but, from the natore of 

attached to disobedience, it would seem to 
brutum fulmen. For the penalty is that any 
Parliament departing in contravention ofit 
all thos somes of money whiche he shuld oi 
ve hadd for his or their wages, and that all 
s, cities, and buroughes whereof any sncbe 
je electyd, and the inhabitaunts of the same 
ely dyschargyd of all the seyd wages ayenst 
sons and their execntours for evermore.' But 
not without importance as recognising that 
mbers of Parliament to payment which has 

formally aboliBhcd, though no member of 
has received payment for 230 years, Andrew 
ing been the last paid member." 

lish Court of Appeal, in Alexander v. Jen/nns, 
\% decided a question of considerable interest 
of slander. The plaintiff was a member of 
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the town council of the city of Salisbury. He claimed 
damages on the ground that the defendant had charged 
him with drunkenness. The defence was, inter alia, that 
in the absence of special damage the action was not main- 
tainable, and this defence was overruled by G-rantham, J., 
in the Court below. But the judgment has been unani- 
mously reversed by Lord Herschell and Lords Justices 
Lindley and Kay in the Court of Appeal, who held unan- 
imously that where a slanderous imputation is made 
concerning a person holding office, if the office is one not 
of profit, but of credit or honor, and the imputation is 
not one of misconduct in that office, but merely of unfit- 
ness for it, no action of slander will lie against the defend- 
ant in the absence of proof of special damage, unless the 
misconduct imputed, if true, is such as would render the 
plaintiff liable to be removed from or deprived of that 
office. 



SUPEEMB COUET OF CANADA. 

May 3, 1892. 
Quebec] 

CONTROV£RTSD EliOTION 07 L'ASSOMPTION. 

Election appeal — Discontinuance — Effect of-^Practice — Certificate 

of Registrar — New writ. 

By a judgment of the Superior Court in the controverted elec- 
tion for the electoral district of L'Assomption, the respondent 
was unseated by reason of corrupt acts committed by agents, and 
the re.4pondent having appealed to the Supreme Court the case 
was inscribed for hearing for the May sessions of 1892. When 
the appeal was called, no one appearing for the appellant, counsel 
for respondent stated that he had been served by appellant's 
solicitor with a notice of discontinuance. 

Helil, that the appeal be struck off the list of appeals. 

The notice of diHContinuance having been filed in the Regis- 
trar's Office, the Regi8ti*ar certified U) the Speaker of the House 
of Commons that by reason of such disconlinuance the decision 
of the trial judges and their report, were and are left unaffected 
by the proceedings taken in the Supreme Court. The Speaker 
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Qaebec.] 

May 2, 1892. 

Hathaway v. Chaplin. 

Letter cf guarantee by bank — Claim for loss — Proof of claim — 

Account sales. 

H. et al.y upon receipt of an order by telegram from the Ex- 
change Bank to load cattle on a steamer for M. S. with guarantee 
againet Iobb, shipped, three days after the suspension of the bank, 
some cattle and consigned them to their own agent at Liverpool. 
Sabeequently they filed a claim with the liquidators of the bank 
for an alleged loss of 97,965 on the shipments, and the claim 
being contested the only witness they adduced at the trial was 
one of their employees who knew nothing personally about what 
the cattle realised, but put in account sales received by mail as 
evidence of loss. 

Held^ affirming the judgment of the Court below (M.L.B., 7 Q. 
B. 317) that assuming that there was a valid guarantee given by 
the bank, upon which the Court did not express any opinion, the 
evidence as to the alleged loss was insufficient to entitle H. et aX, 
to recover. 

Per Taschereau, J. — That the guarantee was subject to a de- 
livery of the cattle to M.S., and that H. et aZ. having shipped 
the cattle in their own name could not recover on the guarantee. 

Appeal dismissed with costs. 

Laflamme, Q.C., and Broum^ for appellant. 

JUdcmaster, Q,0,, and GreenshieldSj Q. C, for respondent. 



Exchequer.] 

May 2, 1892. 
MoRiN V. The Qusen. 

Government railway — 43 Vic, c, 8, Construction of — Damage to 
farm from overflow of water — Negligence — Boundary ditches — 
Maintenance of. 

Held, affirming the judgment of the Exchequer Court, that 
under 43 Yic, c. 8, confirming the agreement of sale by the 
Grand Trunk Eailway Company to the Crown of the purchase of 
the Bivi^re-du-Loup branch of their railway, the Crown cannot 
be held liable for damages caused from the accumulation of .sur- 
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Ace water to land oroeaed by the railway Bince 1879, uDless it is 
caused by aote or omiesiona of the Crown's Berraota, and as tha 
damages in the present case appear by the evidence relied on, to 
have been canaed through the non luaintenance of the boundary 
ditohea of claimant's farm, which the Crown ia under no obliga- 
tion to repair or keep open, the appellant's claim for damages 
must be dlBmiaaed. 

Appeal diamiBBed with costs , 

Betcourt for appellant. 

Bogg, Q.C., for respondent. 

Exchequer.] 

Kay 2, 189&. 
HuHPHRCT T. The Quken. 

Contract — Carriage of mails — Authmtg of Postmaster General 

The contract for carriage of maila between St. John, N. B., 
and DIgby, N. 8., having expired the P. O. Department adver- 
tiaed for tenders for a temporary service, and H. pat in a tender. 
None of the tenders was accepted, and H. being in Ottawa had 
an interview with the P. M. G. who verbally agreed to H. per- 
forming the service for a time on the t«rms and oonditdona of 
the former contract. H. then, pursuant to directiona from the 
P. M. G., wrote the latter a letter by which he agreed to carry 
said mails for a period of nine montha for the amount paid under 
the former contract, and subject aa uaual to cancellation at an 
earlier period. The amount paid for the aervice by the former 
conti-act was $10,000 a year and the usual cancellation waa on 
giving six months' notice of the intention to terminate the con- 
tract. H. procnrea the neoesaary steamera and performed the 
aervice for some two months, when he waa notified that his agree- 
ment with the department was at an end, and the carrying of 
said mails was transferred to a Government steamer. H. then 
brought an action ugainst the Government by petition of right, 
claiming damages for breach of contract. 

ffeld, affirming tfae decision of the Exchequer Court (2 Ex. C. 
R 386) that ihe P. M. G. had no authority to bind the Crown 
by a contract for a sum exceeding $1,000 without the authority 
of an order in council, and the petition must therefore be dis- 
minsed. 

Appeal diamisaed with ooeta. 

Pugsley, Q.C., Hoi. Gen. of New Brunswick, for the appellant. 

Hogg, Q.O., for the respondeni. 
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May 2, 1892. 
Admiralty.] 

Chubohill v. Maokat. — In re Ship Quebso. 

Power of attorney — Construction — Authority to settle or adjust 

claim — Right to receive payment. 

The ship Qaebeo wUs abandoned at sea by her crew and dis- 
covered by another vessel, the crew of which stopped up augar 
holes bored in her and brought her into port. A claim for salvage 
was made against the owners, and a power of attorney was given 
by the salvora to one P., authorising him '^ to bring suit or other- 
wise settle and adjust any claim which we may have for salvage 
service," etc. P. arranged with the owners the amount of salvage 
for the ship, due the salvors, and received payment of the same 
as well as part of the salvage for ^he cargo, giving the owners a 
release of the lien of the salvors on the vessel. P. did not pay 
the money to the salvors, and the power of attorney was revoked 
before the balance of the cargo salvage was paid, and this action 
was brought to recover the full amount. 

Held^ affirming the decision of the local judge in Admiralty 
for Nova Scotia, that the authority by the power of attorney to 
*' settle and adjust " the claim did not authorise P. to receive the 
money, and his release did not prevent plaintiffs from maintain- 
ing the action. 

Taschereau, J., doubted the jurisdiction of the Court to hear 
the appeal. 

Appeal dismissed with costs. 

W, B, Ritchie for the appellants. 

McCoy, Q»C,f and Morrison for the respondents. 



May 2, 1892. 
Ontario.] 

Utterson LitHBBR Co. V. Eennie. 

Mortgage — Rectification — Property not included — Evidence, 

A mortgage was given to B. (respondent) of certain lots of land 
described by nambei*s, in front of which was a water lot with a saw 
mill and machineiy thereon. The mortgagors afterwards assigned 
their property for the benefit of creditors, and it was sold at auction 
to a number of persons who afterwards became incorporated as 
the appellant company. After the sale and before the deed was 
executed in purduanoe thereof, the respondent, as he alleges, firat 
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iware that the moi-tgage did not cover the saw mill and 
ry as had been intended, and he oommenced this ution 
atered a Uependaie. On the trial evidence wu giveo of 
. some of the persons forming the company, that respond- 
aimed, and the trial judge found that appellante ware 
fide purchasers for value without notice, and gavejndg- 
Torming the mortgage as asked. This decision was tt- 
y the Coui-t of Appeal, 

Gwynoe and Patteraon, JJ., dissenting, that there waa 
idencetosQstain the finding that the mill and macbiner; 
ended to be included in the mortgage and were omitI«d 
il mistake, and the appeal uhoald, therefore, bedismissed. 
ac, Q.C., for appellants. 
itock and Dickson for respondent. 

May 2, 1892. 

Gibbon^ t. UoDonald. 
w and creditor — Mortgage — Preference by — Pressure— 

R. S. 0. (1887), e. 124, s. 2. 
ks indebted to McD. on certain promissory noUe, and 
to gn toUanitobatoliveheproposed togiveMcD. amort- 
his farm for the amount of the notes and a farther ad- 
F money, which waa done. JfcD. had previously de- 
payment of the notes. At the time of giving the mort- 
knew that he was unable to pay his debte in full, but 
ilieved him to be solvent. IC. afterwards execnted an 
9nt for the general benefit of his creditors, and thea»- 
>i-ought an action to set aiiide the mortgage to ]£cD. aa 
iven with intent to defeat, delay or prejudice the other 
lof M. 

affirming the decision of the Court of Appeal (18 Ont 
159), and that of the DiviMional Court (19 0. B. 290). 
mortgage having been given as the resalt of pressure 
a bond Jide debt, and McD. not having been aware that 
nsolveot, the mortgage was not void. Motsons BobAt. 
:i8 Can. S. C. K. 88), and Stephens v. McArthur (19 Can. 
449) followed. 

AppenI dismissed with coats, 
id, Q.C., for the appellant. 
Q.C, and MeDonald, QC, for Ihe ropondenls. 
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May 2, 1892. 
Ontario.] 

Kingston and Bath Boad Co. v. Campbill'. 
Negligence — Liability of Road Company — Collector of tolls — Lessee. 

0. brought an action against the Kingston and Bath Eoad 
Ck>mpany for injuries sustained from falling over a chain used to 
fasten a toll-gate on the company's road. On the trial the follow- 
ing facts were proved. The toll-house extended to the edge of 
the highway, and in front of it was a short boai-d walk. The gate 
was attached to a post on the opposite side of the road, and was 
iastened at night by a chain which was generally carried across 
the board walk and held by a large stone against the house. The 
board walk was generally used by foot passengers, and C. walking 
on it at night tripped over the chain and fell, sustaining the in- 
juries for which the action was brought. 

The toll collector was made a defendant to the action but did 
not enter a defence. It was shown' that he had made an agree- 
ment with the company to pay a fixed sum for the privilege of 
collecting the tolls for a year, and was not to account for the 
receipts. The company claimed that he was lessee of the tolls 
and that they were not responsible for his acts. It was proved, 
however, that in using the chain to fasten the gate as he did he 
was only following the practice that had existed for some years 
previously and doing as he had been directed by the company. 
The statute under which the company was incorporated contained 
no express authority for leasing the tolls, but uses the term *' ren- 
ter " in one section, and in another speaks of a '^ lease or con- 
tract *' for collecting the tolls. 

The company claimed, also, that C. had no right to use the 
board walk in walking along the highway, and her being there 
was contributory negligence on her part, which relieved them 
from liability for the accident. 

Held^ affirming the decision of the Court of Appeal, Gwynne, 
J., dissenting, that C. had a right to use the board walk as part of 
the public high way,* and was, moreover, invited by the company 
to use it, and there was, therefore, no contiibutory negligence; 
that whether the toll collector was servant of the com])any or 
lessee of the tolls, the company was liable for his acts, and even 
if they would not be liable in case he was regarded as lessee, the 
previous improper use of the chain would make them so. 

Britton, Q.C., for the appellants. 

Lyon for the respondent. 
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Ma; 2,18)!. 
] 

DnaoAH T. London and Canadiah Loah Co. 

Shares as»gned in truat^Duty of tramferee iomakewjwy. 

Deferred to brokera as eecnrity for a loan and for mBrgins 
specniationa, 180 shares of valuable stock, the tnuiBfer 
ng OD its face that the stock was aaaigDod "In tnut" 
kera afterwards pledged this and other stock with a bull 
ity for an advance, and from time to time transfemd the 
other banks and monetary institntions, the varioos traoB- 
B.'s stock retaining the original form, namely, that of 
in trast." The brokers finally arranged a loan for alaige 
with the L. & C, L. Co. to whom the stock was tnmsfer- 
Ihe then holders, the Federal Bank, by an assigDinent 
rae signed " B,, Manager in trust," B. being the manage'' 
Federal Bank. D. tendered to the London & Canadian 
X the amount of his indebtedoeBS to the brokers and de- 
his stock, which the company refneed to re-transler 
ipon payment of their advance to the brokers. D. 'ban 
, an action to compel the company to re-as^ign his BtMk 

reversing the decision of the Court of Appeal (18 Out- 
.. 305), and restoring that of the trial jndge (19 O.K. 
tscbereau and Patterson, JJ., disscDting, that the Com- 
as put upon enquiry by the form of the transfer to it, «* 
iBtnre of the troet, and not having made such enqaiT' 
ily hold the stock subject to payment by D. of hia indebt- 
to the brokers. Sweeny v. Bank of Montreal (12 Can S. 
11 ; 12 App. Cas. 617) followed. 

pel- Taschereau and Patterson, JJ., that the form of tli« 
' to tLe company aif^nod " B., Manager in trust," ony 
id that B. held the stock in trust for his bank and tiiat ao 

as to the nature of the trust wns not obligatory on Ibe 
y, even if the same would have been possible in 'i^* " 
res not being numbered or otherwise identified so tba 
nld be traced. 

Appeal allowed with eosU- 
vthy, Q.C., and Kerr, Q.C., for the appellant. 
lake, Q.C, and IlowUutd for the I'espondents. 
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May 2, 1892. 
Nora ScotIa.J 

FxxRs V. Elliott. 

Practice — Trial — Charge to jury — Misdirection — Nov trial — 

Negligaux. 
P., a fanner, haviog a qaantity of hay on hie fai-m, agreed with 
E. to have it pressed hy his (E'b) steam engine, and in theconrse 
of the work the barn of P. was set on fire by sparks, as he alleged, 
from the engine, and was burned with its contents. P. brought 
an action to recover damages for his said loaa, alleging negli* 
gence against E. both in the construction and management of 
the engine. On the trial tjie main issue was whether or not the 
spark arrester, which it was shown E. possessed in connection 
with the engine, was in its place when the tire occurred, and the 
jndge directed the juiy that if there was no spark arrester that 
in itself would be such evidence of negligence as would entitle 
plwntiff to recover. A verdict was given for plaintiff, which the 
fall Conrt set aside for misdirection by the trial Judge in so charg- 
ing the jury. 

Held, that the jndge had misdirected the jui-y in telling them 
that the want of a spark arrester was negligence in point of law, 
and it could not be said that the Jury were not influenced by it 
in giving their verdict. A new trial was therefore properly 
granted. 

Appeal dismissed with costs. 

IHckie, Q.C., for the appellant. 

W. B. Eitclae for the respondent. 

May 2, 1892. 
New Bmnswiok.] 

St. John v. Chbjstie. 

Miaddpal corporation — Control over streets — Duty to repair— rrans- 

f erred powers — Negligence — Notice of action — D^ence of want 

of— a v., c. 11 (JV: B.), 25 r., c. 16 {N. B.) 

The act incorporating the town of I'ortland [34 V., c. II (N. 

^0] gives the town council the exclusive management of and 

control over the streets, and power to pass by-laws for making, 

repairing, etc., the same. By s, 84 the provisions of'25 T., c. 16 

and amending acts relating to highways, apply to said town, and 

the powers, authorities, rights, privileges and immunities vested 
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iBsioaers uid eurveyora of roads in aaid town are dedned 
ted in tho ooancil. By another act no action ooild be 
against a commiseioner of roads unless williiD thrse 
afler the act committdd and on one month's prarions 
writing. The town of Portland afterwards became the 
ortland, subject to the said provisions, and eventually a 
tie city of St. John. 

Aon was brought against the city of Portland by C. for 
sustained by stepping on a rotten plank on a sidewalk 
ity and breaking bis leg. No notice of action was giTen 
'he jury on the trial found that the broken plank wu 
le line of the street, and that the council, by condact, 
ted the public to use said sidewalk. After Portluid 
jart of St. John the latter city became defendant in the 
iubeequent proceedings. 

Strong, J., dissenting, that the city was liable to C. fbr 
iee so sustained. 

per Bitchie, C.J., that if notice of action was neceeaary 
. of it could not be relied on as a defence without being 
which was not done. 

ischerean, Gwynne and PatterMOn, JJ., that notice was 
Bsary ; the liability of the city did not depend on sec. 81 
c. 11, but on the sections making it the duty of the 
o keep the streets in repair ; that the only powers and 
ee vested in commissioners and surveyors of roads were 
ating to the peif ormance of statute labor, and the secUon 
eccssary. 

trong, J., that one of the privileges or immunities de- 
) be vested in the council was that of not being sabject 
tion without prior notice, and no notice having been 
this case C. could not recover. 
2.G., for appellants. 
:y for respondent. 

May 2, 1892. 

MoMioKXN V. Ontabio Bank. 
iectification — Absolute inform, but intend^ to be a owrt- 

gage — Evidence of intention— Character of. 
conveyed to G. M. certain lands under lease to the Ontario 
id on September lat, 1877, G. M. conveyed said land.- lo 
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plaintiff, wife of A. M., bat the deed was not registered until 
October let. On September 17th, G. H. executed a mortgage of 
the lands to the bank which filed a bill against G. M. to foreclose 
said mortgage; bnt a year later, when aboatto issae the final 
decree of foreclosnre, they for the first time became aware of the 
tranefer to the plaintiff, and Uiey abandoned the forecloeore pro- 
ceedings and filed a new bill against the plaintiff. Aa the lease 
of the premiMS to the bank would expire before they conld ob- 
tain posBeaeion of the land in this last mentioned suit, De£;otia- 
tions wei-e had with plaintiff as a result of which she and her 
bneband executed an absolute deed of the land to the bank, which 
is the deed sought to be impeached in this suit. 

Plaintiff brought a suit to have it decUred that the said deed 
waa only intended to operate as a mortgage, and asked to be 
allowed to redeem and to have an account c^ the profile. The 
evidence on the hearing showed that A. If., plaintiff's husband, 
waa indebted to the bank in the sum of tl2,700 and Q. M. also 
owed the bank as surety for A. H. The consideration of the deed 
waa the extinguishment of these debt«. Plaintiff claimed, how- 
ever, that there was a parol agreement that the deed should only 
have the effect of a mortgage, and that the bank took the lands 
in trust to sell and pay off these claims and return her the sur- 
plus. The bank claimed that the transaction was a final transfer 
of the lands to extinguish the two debts and nothing more. 

The trial judge, Mr. Justice Dubnc, held that plaintiff had not 
given evidence sufficient to justify him in granting her the relief 
she claimed, and dismissed the bill. Plaintiff obtained a re-hear- 
ing before the Chief Justice and Dubuc, J,, (Bain and Killam, 
JJ., having been engaged in the case while at the bai) who 
affirmed the previous decision. On appeal to the Supreme Court 
of Canada : 

Seld, that to induce the Court to grant the relief asked for in 
this case the evidence of intention that the deed was to operate 
aa a mortgage only must be of the clearest, most conclusive and 
onqneetionable character, and plaintiff having failed to produce 
such evidence her bill was rightly dismissed. 

Appeal dismisBed with costs. 

Haegel, Q.C., and Kennedt/, Q.C., for appellantH. 

McCarthy, Q.C., and Richards for respondents. 
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Hay 2, 1892. 
ilurabia.] 

New Westminster t. Briohousk. 

corporation — Repair of afreets — Excavation— Injvry lo 
ling Umii — By-law — Expropriation — Land injvrioMly of- 
—61 V.,c.42,s. 190(8. C.) 

w authorised the corporation of the city of NewWeet- 
). C, to raise money for the purpose of making repiire 

streets, hut there was no by-law ezproBsly authorising 
ifs, which were, however, proceeded with. One of the 
med in said by-law was excavated to lower the grade, 
icution of which work the soil of an adjoining lot fell 
ixcavation and the supports of the buildings thereon 
eakened. The owner of snob adjoining lot bronght an 
linst the corporation for the damages occasioned lo hit 
ich excavation. 

act of incorpoi'ation of the city, 51 V., o. 42 (B. C), s 
ooDcil may, by by-law, order the opening or eztendiog 
, etc., and purchase, acquire, take and enter into any 
lired therefor, either by private contract or hy comply- 

certain formalities prescribed by said sec. 190. The 
atities are set out in snbsecs. 3 and 4 of that section, 

for the appointment of commisaioners to value the 
< taken. By subseo. 14, the report of the commissioners 
ibmitted to the Supreme Court or a judge thereof, or a 
!ourt judge, foi- confirmation, and by enbaec. Ifi the 

the city is to deposit with the registrai' or clerk of tba 
value fixed by such report, such deposit constituting % 

in the city to the land. 

17 of said sec. 190 extends suhseca. 3 and 4 to all cases 
it shall become necessary to ascertain the amonnt of 
tion to be paid 1« any owner of laud for damage sua- 
reason of any alteration made by order of the connci! 
3 of level of any stieet, etc., and the amount of sach 
tjon is to be paid at onco without further formality, 
firming the decision of the Supreme Court of British 

Ritchie, C. J., and Taachereau J., dissenting, that sub- 
sec. 190 only applies lo lands ipjuriously affectcil 1)J' 
he streets and not to land taken or used for the pui'- 
iich work; aud that in oixler to acquii-e, take or n^e 
mch pui-poso, the council must be authorised by by-l»* 
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and comply with the formalitiee prescribed by sobseca. H, 4, 14 
and 15 of said section ; that the soil of plaintiff's lot having fallen 
into the excavation made in the street, it mnat be regarded as 
lands taken and used for the purposes of uach exoavntion equally 
as it wonid have been if the street had been elevated bo as to 
cover a portion of the adjoining land ; that the corporation had, 
therafore, taken and used plaintiff's land without complying 
with the conditions precedent therefor prescribed, and were 
liable to the plaintiff in an action for the damage he had sus' 
tained. 

Held, fni'ther, that excavating the street to such a depth as to 
canse the soil of the adjoining lot to fall into the excavation was 
such negligence in the execution of the work as to make the 
corporation liable. 

Appeal diamiaeed with costs. 

Bobinaon, Q.C, for the appellants. 

Oiler, Q.C, for the reapondent. 



INSOLVENT NOTICES. 
Quebec Officii &azette, June 16 and 25. 
Judicial Abandonments. 
DmuEBB, Harrison A. (Demera & Co,,) Montreal, Jane 8. 
Lanolois, L. O. Hector, parish of St. Huguea, Jnno 11. 
LAVALLis, Ernest Naroisse, St. Phillippo de K^ri, Eamour- 
aska, June 23, 

Curators appointed. 
DxHXRB, Harrison A. (Demera & Co.). — G. Desniarteau, Mont- 
real, curator, June 20. 

Desaitlnixrb & Lbblano, Montreal. — Kent & Turcotto, Mont- 
real, joint curator, June 14. 

GuiLBAuLT et al., Ed. — C. Dosmarteau, Montreal, curator, 
Jane 8. 

Labochellx, Lfon, St Henri, — H. A. Bedard, Quebec, curator, 
June 15. 

LcBoux & Co,, Imbleau, Montreal. — Kent & Turcott«, Mont- 
real, Joint curator, June 14. 

Pay«TTX & File, A., Montreal. — Ifent & Turtrotte, Montreal, 
joint cni-ator, June 13. 

Dividenda. 
BooROOiNo, 'Francois, 'I'adoussac. — Third dividend, payable 
July 11, N. Matte, Quebec, curator. 
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BNK & Co., F. M.— First and final dividend, payable July 
. BurroQghs, Quebec, curator. 

ON, N^r^. — First and final dividend, payable July 11, F. 
le, Three Rivers, curator. 

DEAU, F. — Dividend on proceods of immovables, payable 
, D. Arcand, Quebec, curator. 

lELL & Brown, leather merchants, Kontreal. — First and 
ridend, payable July 12, A. F. Riddell, Uontreal, curator. 
CLLA, Amelia. — Firet and final dividend, payable July 13, 
urroughs, Quebec, curator. 

UTiLLiKR & Co., John, Gasp^ Basin. — First dividend, 
July 4, N. Matte, Quebec, curator. 
lkd, F. X,, Montreal. — First and final dividend, payable 
, D. Seatb, Montreal, curator. 

:oT, L. P., FiaHei-ville. — Firat and final dividend, payable 
, D. .Seatb, Montreal, curator. 

lOT, C, K. — First and final dividend, payable Jane 29, 
a & Renaud, Monti-eal, joint curator. 
riKR, J. E., Normandin. — First and final dividend, piy- 
ly 12, H. A. fiedard, Quebec, curator. 



GENERAL NOTES. 
RQiTBN FOR DoiNO HIS BuTV. — -There was a dramatic 
t the funeral of Richai-d S. Jenkins, e.x-proaecator of the 
r Camden County, N. J. As friends and acquaintances 
id around to take a last look at the great lawyer's face. 
rly man, soberly dressed, passed and repassed the coffin 
times, each time exclaiming in a tone loud enough to be 
y those who stood near: "I can never forgive him." 
la repeated until the cofiln was closed and the remains 
moved. Inquiry brought to light the fkct that the man 
I bi'Other of Benjamin Hunter, who was hanged in Cam- 
1879 for the murder of John Armstrong. The crime was 
.he most cruel in the annals of murder, the guilty man 
aring away the bandages from his victim's wounds while 
ling to nurse him as a friend. Huntor had been associ- 
th ArniBtroiig in business, and the murder was for gain. 
wa8 an active and conspicuous leader in chui-ch and 
-school work, and his high charactor shielded him from 
in ior a time. Jenkins however hunted him down, 
. his conviction and be was hanged. BeftA^ his death he 
od his crime. 
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VOL. XV. JULY 16, 1892. No. 14. 

THE ACTION UNDER ART. 1066, C. C. 

The Judicial Committee of the Privy Council has re- 
TetBed the judgment of the Supreme Court of Canada in 
Robinson v. C. P. R. Co., referred to at pi^e 67. The 
reasons of judgment have not yet been received, but it is 
Dnderstood that their lordships were strongly of opinion 
that the view entertained by the majority of the Supreme 
Court, viz., that Art. 1056, C. C, gives the widow, or 
other relatives therein mentioned, a right of action only 
when at the death of the injured person there was a sub- 
sisting right of action, which, had deaih not ensued, he 
himself might have exercised, was untenable. This de- 
cision was generally anticipated, as their lordships would 
hardly have granted special leave to appeal in such a 
case unless they had felt grave doubts as to the sound- 
ness of the conclusion arrived at by the majority of the 
Supreme Court. As it is, the judgment accords both 
with the text of our Code aud the intention of the enact* 
ment. 

The question of the right of the defendants to a new 
trial on the ground of excessive damages was not pro- 
nounced upon by the Supreme Court, and the Judicial 
Committee expressly excluded the consideration of this 
question from the appeal. The defendants have the right, 
if they see fit, to go back to the Supreme Court on the 
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^8, but as the verdict has been maiu- 
rts, an interference with it at this stage 
and probably ineffective. 



TE CRIMINAL CODE. 

le House of Commons, which haejiut 
chiefly remarkable, in a legal point of 
sage of the Criminal Codification Bill. 
>mmons gave great attention to this 
)agh it came before the Senate at a late 
)n, that body was indaced by the leader 
t, Sir J. J. C. Abbott, himself a veteran 
the necessary impetas to make it law. 
met the objection of some of the mem- 
e, that the English Bill of 1880, on 
based, had not been pressed, by stating 
not been pressed forward as a whole, 
ve become law from year to year, and 
>n of that Bill has become incorporated 
lat country. We find it better in this 
the whole thing before the Hoose al 
jcted whole, and to make a Code of it." 
ed this suggestion, and after making 
Iments, the Bill was finally passed. 



EW PUBLICATIONS. 

lOEPORATiONS ACT, 1892, With practical 
)endiceB. By Wm. Howard Hunter, B. 
it-Law, with an introductory chapter 
pd Hunter, M. A., Barrister-at-Law- — 
'he Carswell Co., Toronto, 1892. 
the Insurance Corporations Bill thrOngh 

Ontario, last session, renders the ap- 
pnblication seasonable. The work, of 
L mainly for the use of the profession 

will be of service to lawyers in the 
ho may be called upon to advise clients 
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Upon qaestioQS arising apon the law of iasnraDce ia that 
province. The provincial legislatures have exclusive 
jurisdiction in insurance matters, and the province of 
Ontario has been the most active in settling conditions of 
policies, and otherwise regulating the contract of insar- 
aace. It would seem that these laws have not been uni- 
versally recognized Now, however, the Insurance Cor- 
poraiifms Act requires of every organization that undertakes 
insurance, in any form whatsoever, to be registered in the 
Proviutiiat Department of Insurance, and to renew its 
registry from year to year. As one of the incidents of 
registration the applicant files his forms of contract as 
exhibits annexed to his sworn application ; and he must, 
as may from time to time be required, exhibit his forms 
of contract then in actual use. The observance or non- 
observance of provincial law is thus directly ascertain- 
able. The work is evidently prepared with much care, 
and is issued in the handsome form of the Oarswell Oo. 
publications. 

SUPREME CX)UET OF CANADA. 

Ottawa, Juoe 2, 1892. 
Qaebec.] 

Flatt v. FaSLAND. 
Fraudulent conveyance — Action to act aside by a creditor — Amount 

in eontrooersy — Appeal — Jurisdiction — R. S. C. ch. 135, a. 29. 

In December, 1889, F., a trader, sold to G., respoodeot, certain 
real estate in Montreal which was mortgaged for $7,000, for 
S8,000 with a right of remtre for one year. 

In Jannary, 1890, F. made an asHignment, and I. F. et al., 
creditors of F. in the sum of fl,880, brought an action against G, 
to have the deed of sale of the property (which was valued at 
over $11,000) set aside as made in fraud of bis creditors. G. 
pleaded that he was willing to return the property upon pay- 
ment of the sam of $1,000 which he had advanced to F., and the 
coorts below dismissed F. et al.'a action. On appeal to the 
Supreme Conrt of Canada : 

Seld, that as the appellants' claim was under $2,000 and that 
they did not represent F.'s creditors, the amoant in controversy 
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was insufficient to make the caae appealable. R. S. C. cb. 
135, 8. 29. 

Appeal qnaahed with coet& 

BelcouTt for i-eapoD dents. 

Brosseau for appellante. 

Quebec.] 

Ottawa, May 9, 1892. 

PONTIAO CONTBOTEBTKD ElkOTIOIT. 

Election Petitifm~-JudgjMnt—R.S.C., c. 9,8. 43 — Enlargmait of 
time for commencement of trial — B.S.C. c. 9, s. 33 — Notice of 
Trial— Shorthand Writet's Notet—Apptal^R.8.C. c. 9, t. 
RO (6). 

In the Ponliac election case the jodgmetit appealed from did 
not contain any epecial findings of fact or any statement that any 
of the 20,000 charges mentioned in the particniara were found 
proved, bntetated generally that cormpt acts bad been committed 
by the reapondent's agents without his knowledge, and declared 
that he had not been duly elected, and that the election was void. 
On an appeal to the Suprame Court on the ground that the Judg- 
ment was too general and vague : 

Seld, that the general finding that corrupt acta bad been 
proved was a sufficient compliance with the terms of tlie Statute 
49 Vic. c. 9, 8. 43. 

On the 10th October, 1891, tho judge in this case, within six 
months after the tiling of the election petition by order enlaiged 
tho time for the commencement of the trial to the 4th N^ovember, 
the six months expiring on the 18th October. On the 19th Octo- 
bei', another order was made by the Judge fixing the date of the 
trial for the 4th November, 1891, and the respondent objected to 
the Jurisdiction of the Coui't. 

Meld, that the orders made were valid, se. 31, 38, ch. 9, RS.C. 

Held, also, 1, that the objection to the insufficiency of the 
notice of trial given in this case under see. 31 ofch. 9, R8.C., 
was not an objection which could be relied on in an appeal under 
sec. BO (b) of ch. 9, RS.C. 

2. That evidence taken by a shorthand writer not an official 
stenographer of the Court, but who has been sworn and appointed 
by the Jndge. need not be read over to the witnesses when ex- 
tended. 

O'Gara, Q. C, & Aylen, for appellant. 

MacDouyM, for respondent. 



<jaebec.] 
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Nova Scotia.] 
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<m expending in each erection any fanda in which tbemncii- 
uilily of C. and the town of L., or eittier of them, vera 
erected. On appeal from the jndgment granting aaid in- 
iction : 

Held, that without legislative aothority the oonrt honse lod 
>I for the purpoeeB of the connty oonid only be aitnated at the 
re towD ; that the authority in the mnnicipal council to esUh- 
1 these buildings did not allow their erection in any other 
me which would, in effect, repeal and annul the acta of tfaeleg- 
itnre providing for their establishment in L. the shire town ; 
i that the injunction waa properly issued and mast be main- 
ned. 

Appeal dismissed with costs. 
W. B. Sitchie for the appellants. 
Eiisiell, Q.C., for the respondent. 

iva Scotia] 

Ottawa, May 2, 1892. 

Pxoplk'8 Bane or Halifax t. Johnson. 
Contract — Contideration — Stifling proaecjitum. 
L. was a member of the firm of H. & A. L., doing business ftt 
lokportfN. S.,aDd also local agent of a bank in that town. As 
3h agent he had embezzled the bank's money and the oashier 
the bank obtained a bond from 3., whose adopted daoghter 
« the wife of L., agi-eeing to pay the bank tbe indebtedneoa of 
a firm. In an action against J. on said bond, (he defence was 
it it had been given in consequence of threats by the cashier 
prosecute L. for the embezzlement, and was therefore void. 
Held, affirming the jndgment of the Supreme Court of Nova 
[>tia, that the evidence established that the only consideration 
' the bond was to prevent the prosecution, and sack conaidera- 
n being illegal the bond was void. 

Appeal dismissed with costs. 
Rosa, Q.C., for appellant. 
Drysdalf. for respondent. 

jva Scotia.] 

Ottawa, May 2, 1392. 

City or Halifax v. Lordlt. 
unicipal Corporation — Duty to tight streets — Liability for »tgti- 

gence — Obstruction on sidewalk — Position of hydrant. 
L. was walking along the sidewalk of a street in Halifax at 
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night when a^ electric lamp went out, and in the darkness she 
fell over a hydrant and was injured. In an action against the 
city for damages, it was shown that there was a space of seven 
or eight feet between the hydrant and the inner line of the side- 
walk, and that L. was aware of the position of the hydrant and 
accustomed to walk on said street. The statutes respecting the 
government of the city do not oblige the council to keep the 
streets lighted, but authorize them to enter into contracts for 
that purpose. At the time of this accident the city was lighted 
by electricity, by a company who had contracted with the cor- 
poration therefor. Evidence was given to show that it was not 
possible to prevent a single lamp or a batch of lamps going out 
at times. 

Held, reversing the judgment of the coui*t below, Strong 
and Taschereau, JJ., dissenting, that the city was not liable; 
that the corporation being under no statutory duty to light the 
streets, the relation between it and the contractors was not that 
of master and servant or principal and agent, but that of em- 
ployer and independent contractors, and the corporation was not 
liable for negligence in the performance of the service ; that the 
poeitionof the hydrant was not in itself evidence of negligence 
in the corporation ; and that L. could have avoided the accident 
by the exercise of reasonable care. 

MacGoy, Q.O., for the appellants. 
Drtfsdale for the respondent. 



Nova Scotia.] 

Ottawa, May 10, 1892. 

In re Cahan. 
Appeal — Jurisdictian — Security for costs — Final judgment, 

C. applied to the Supreme Court of Nova Scotia to be admitted 

an attorney of said court, presenting to the court a certificate 
from the President of the Dalhousie Law School of his having 
taken the degree of LL.B. at said school, and claiming that the 
act of the Nova Scotia Legislature, 54 Yic. c. 22, which made 
certain provisions respecting the admission of graduates of the 
law school to the bar of the province, had done away, so far as 
such graduates were conceited, with certain conditions required 
to be performed by persons desiring admission to practice law. 
The Supreme Coui*t held, that graduates of the law school were 
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still obliged to perform these conditions, and refused the applica- 
tion. C. songht to appeal to the Supreme C!ourt, but gave no 
security for the costs of such appeal, his application not having 
been opposed and there being no person to whom such security 
could be given. 

ffeldj Gwynne, J., doubting, that the court had no jurisdiction 
to hear the appeal. 

Per Ritchie, C. J., and Taschereau, J., that giving security for 
costs is a condition precedent to every appeal to this court, and 
without it the court has no jurisdiction. 

Per Strong, J., that it was never intended that the Supreme 
Court should interfere in matters relating to the admission of 
attorneys and* barrister in the different provinces, and on that 
ground the appeal would not lie. 

Per Taschereau and Patteraon. J J., that the judgment sought 
to be appealed from was not a final judgment within the meaning 
of the Supreme Court Act. 

Appeal quashed. 

Bussell, Q,C,f for appellant. 



New Brunswick.] 

Ottawa, May 16, 1892. 

Ayr Amsrioan Plow Co. v. Wallaob. 

Promissory Note — Form of— Indorsement by party not named — 

Liability as maker, 

' The agent of the plaintiff company required security from a 
customer for goods sold, and went with the customer to the office 
of W. who was proposed as such security. W. agreed to become 
security, and was pi*oceeding to wnte out promissory notes for 
the customer to sign, when the agent requested the notes to be 
drawn on a form supplied to him by his principals, which was 
done, the customer signing such notes of which the plaintiff com- 
pany were payees. W. wrote his name aci*oss the back. The 
notes were not paid, and no notice of dishonor was given to VV., 
but an action was brought against him and the customer as 
joint makers. On the trial the agent swore that he never asked 
the customer for an indorser but only for security ; that he was 
accustomed to take joint notes in such cases ; and that he sup- 
posed he was getting joint notes in this case. W. swore that he 
was asked to indorse and only intended to indorse. A non-suit 
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was entered, with leave reserved to plaintiffs to move for judg- 
ment, '' if there is any evidence that should be left to the jury as 
to W.'s liability." The motion for judgment was refused. 

Held, affirming the judgment of the Supreme Court of New 
Brunswick, that the evidence showed that W. only intended to 
become indorser of the notes, and there was no evidence to go to 
the jury of his intention to be a maker. The nonsuit was right 
therefore, and should be maintained. 

Appeal dismissed with costs. 
Earle, Q.G.^ for appellants. ' 

Currey for respondent. 



New Brunswick.] 

Ottawa, May 16, 1892. 

Scott v. The Bank of Nbw Brunswick. 

Appeal — New trial — Verdict against weight of evidence — Inter- 
ference with, 

S. brought an action against the bank to recover money de- 
posited on a special receipt, and the defence to the action was 
that the money had been paid to an agent of S. On the trial S. 
swore that after he got the deposit receipt from the bank he 
handed it to one R for safe keeping while he was at sea, and that 
he had never indorsed it. It was shown that some time after K. 
presented the receipt at the bank with the name of S. indoi*sed 
thereon, and obtained the amount of the deposit with interest. 
When S. returned he found that B. had so used the receipt, and 
he afterwards took from him a mortgage for a larger amount 
than his deposit with the bank. The jury found that the name 
of S. was forged to the receipt, and that the mortgage given to 
S. did not include the amount claimed fi*om the bank. A verdict 
was given for S., which was set aside as being against the weight 
of evidence, and a new trial was granted, from which S. 
appealed. 

Beldf that the Supreme Court would not interfere with the 
order for a new trial granted on the ground that the verdict was 
against the weight of evidence. 

Appeal dismissed with costs. 
Palmer, Q.G., for appellant. 
Barker, Q.C, for respondent. 



218 THE LEOAL NEWS. 

Ontario.] 

Ottawa, Jane 17, 1892, 
McGdoan v. Smith. 
Contract — Agreement for service — Spfcitie performance— BeiKair- 
ation for seruices^Quantum meruit. 

S. with tho Gonaent of her parents went to live with her grand- 
father when she was eleven years old, and some three y eure after, 
the grandfather agreed that if she would remain with him nniil 
he died, or antil her marriage, he would provide for her by bis 
will aa amply as for any of bis daughters. She lived with bin 
until she was twenty-Sve, when she was married, performing all 
the time such services as tending cattle, cleaning out etables, 
breaking in unmanageable horses, doing field work and other 
things usually done by a man. About a year after her marrisge 
her grandfather died leaving her by bis will $400, a sam much 
less than his daughters i-eceived. She brought an action against 
the executors of the estate fur specific performance of tbe uid 
agreement, or in the alternative for wages for the time she worked 
for the testator. 

Held, affirming the judgment of the Court of Appeal, that S. 
was entitled to payment for her services, and that 91,000 was a 
reasonable amount to remunerate her therefor, and she wa? 
entitled to judgment for that amount which was to incladethe 
(400 left to her by tbe will. 

Held also, that tbe agreement made with S. by her grandfather 
was not one of which the Court would decree specific per- 
formance. 

Appeal dismissed with coets. 

James A. Glenn for appellant. 

John A. Robinson for respondent. 

Ontario.] 

Ottawa, June 20, 1892. 

MoCioGAN V. McGnoAS. 

Appeal — Jurisdiction — Proceetling originating hefare Jvdge '" 

Chambers — Right to lax costs — Party chargeable — Rattpa^ 

— fl. S. 0. (1887) c. 147, S. 43. 

By K.S.O. (1887), c. 147, s. 43, any person who not being 

chargeable an the principal party in liable to pay or baa paid any 

bill of coats to the solicitor in an action is entitled to apply ''"' 
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an order of taxation of stich bill, and such application may be 
made to a county court judge, or a judge of the High Court, in 
Chambers. M., a ratepayer of a township, applied to a judge of 
the High Court for an order to tax a bill against the Town 
Council. His application was refused, and he appealed to the 
Divisional Coart where the order for taxation was made. An 
appeal was taken to the Court of Appeal where the judgment of 
the Divisional Court was reversed, and M. sought to appeal to 
the Supreme Court. 

Seld, that the appeal could not be entertained. 

Per Ritchie, C. J., and Strong, J. Even if the court has juris- 
diction to hear this appeal and that it was not a matter of discre- 
tion in the Court of Appeal to hear it or not, we should not inter- 
fere in a matter of taxation of costs. Moreover, on the merits 
the ratepayer was not a peraon entitled to an oixlcr for taxation. 

Per Taschereau, J. The judgment sought to be appealed fVom 
is not a final judgment under the Supreme Court Act, it was a 
matter of discretion for the Court of Appeal to entertain the 
appeal from the Divisional Court or not; and the proceedings 
did not originate in a superior Court. For all these reasons the 
appeal should be qaashed. 

Per Gwynne, J. Whether we have jurisdiction to hear the 
appeal or not the matter is one in which this Court should not 
interfere. 

Per Patterson, J. The order in this case was one which the 
Court had a discretion to make or refuse, and so it is not appeal- 
able to this Court. 

Appeal dismissed with costs. 

Riddell ds Robinson for appellants. 
Glenn for respondents. 



LEGISLATION OF LAST SESSION. 

The following Act, 55-56 Vict., ch. 43, to amend certain pro- 
visions of the Code of Civil Procedure respecting abandonment 
of property, was passed at the last sessioli of the Quebec legisla- 
ture, and assented to June 24, 1892 : — 

1. Article 763a of the Code of Civil Procedure, as added by 
Article 5953 of the Bevised Statutes of the province of Qaebec, 
is amended, by adding thereto the following words : 

" A claim under oath accompanied by vouchers must be pro- 
duced at the offices of the Prothonotary with this demand. 
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shall be deemed to be in contempt of Goart and treated accord- 
ingly." 

6. The first paragraph of Article 773 of the said code is re- 
placed by the following: 

** The curator, with the consent of the inspectors, or any cre- 
ditor, may contest the deed of assignment by reason." 



II^SOL VENT NOTICES. 

Quebec Official Gazette, July 2 ifh 9, 

Judicial Abandonments. 

Cardinal, Emilie (widow of Olivier fiochette), Quebec, July 7. 

Day & De Blois, founders, Montreal, June Z4. 

Vanoor, Geo. W., pump manufacturer, Knowlton, June 22. 

Curators appointed. 

Dat & Di Blois. — ^John Hyde, Montreal, curator, July 2. 

Gallaghib, Francis. — ^Millier & Griffith, Sherbrooke, joint cur- 
ator, July 4. 

Giaoux, Isaie. — ^Millier & Giiffith, Sherbrooke, joint curator, 
July 4. 

GaAVBS, Reginald (Graves & Bolin). — ^Fulton & Bichards, Mont- 
real, joint curator, June 28. 

Landbt, Delphin E., Mont Joli. — T. Tardif, Quebec, curator, 
June 30. 

Lanolois, L. O. Hector, St. Hugues. — J. O. Dion, St. Hyacinthe, 
curator, June 28. 

Lbmibux, Hubert. — A. Lemieux, Levis, curator, June 30. 

Vancob, George W. — J. B. Fay, Knowlton, curator, July 4. 

Dividends. 

Armstbono, Archibald. — Amended and final dividend, payable 

July 26, Millier & Griffith, Sherbrooke, joint curator. 
DcROCHEB, J. B., hotel-keeper, Montreal. — Second and final 

dividend, payable Jaly 28, C. Desmarteau, Montreal, curator. 
Hrablb, James G^ Monti-eal. — First and final dividend, payable 

July 20, W. A. Caldwell, Montreal, curator. 
Enapton, Joseph H., Bedford. — Fii*st dividend (15 c), payable 

July 26, J. McD. Hains, Montreal, curator. 
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that his object should be effected witliout hurting anyone. There 
is also a further definition of murder in clause 223 whereby 
culpable homicide is also murder in each of the following cases, 
whether the offender means or does not mean death to ensue, or 
knows or does not know that death is likely to ensue : (a) if he 
means to inflict grievous bodily harm for the purpose of facilitat- 
ing the commission of treason, rape, robbery, and other specified 
offencos, or the flight of the offender upon the commission or 
attempted commission thereof, and death ensues from such injury ; 
or (6) if he administers any stupefying or overpowering thing 
for either of the purposes aforesaid, and death ensues from the 
effectd thereof; or (c) if he by any means wilfully stops the 
breath of any pei*son for either of the pui-poses aforesaid, and 
death ensues from such stopping of the breath. Another lengthy 
clause opens with the words that ' Culpable homicide, which 
would otherwise be murder, may be reduced to manslaughter if 
the pei'son who causes death does so in the heat of passion 
caused by sudden provocation,' and proceeds in three elaborate 
paragraphs to define * provocation.' It is evident that very 
great pains have been spent on the bill, and if it should pass the 
Canadian Parliament, there seems no reason why its definitions 
of majtler should not be adopted here. — Law Journal (^London), 

An old Policy. — ^Mr. A. P. Burridge, the actuary of the 
Equitable Life Assurance Society (of London), wi*ites as follows: * 
* It is, and has always been, the custom of this society to pay the 
full reserve value on surrender of a policy, even though only one 
premium has been paid. It may be worth while adding that 
we have recently quoted the surrender value 'of the oldest policy 
existing in the society, and as the figures are so remarkable^ 
probably unparalleled — they may be worth publication : Policy 

No. , effected on July 24, 1817, for 1,300/. on a life then aged 

nine. Sum assured and bonuses at present time, 6,1812. 65. ; cash 
suiTcnder value at present time, 5,369/. 65. Annual premium, 
24/. 83. M. ; total premiums paid, 1,832/.' A policy of seventy- 
five years' duration is a curiosity indeed, but a cash surrender 
value that is equal to nearly three times the amount of the pre- 
miums paid is more so I The above figures, we should think, 
probably are unparalleled. If any reader can send us anything 
approaching them, we shall be glad to give publicity to similar 
instances of what can be done by life offices under favourable 
ciroumstances. — PoUcy-Holder. 
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CURRENT TOPICS AND CASES. 

On July 80, the Judicial Committee of the Privy 
Council affirmed the decision of the Court of Queen's 
Bench, Montreal, in Connecticut Fire Insurance Co. Sf Kava- 
nagh, M. L. B., 7 Q. B. 828. In this case the defendant 
Kavanagh, an insurance broker, was the agent in Mon- 
treal of two foreign insurance companies, one of which 
instructed him to cancel a certain risk in Montreal, which 
he had accepted for the company. After suggesting a 
reconsideration, and the order being repeated, the de- 
fendant complied, and he then immediately transferred 
the insurance to the other company for which he was 
agent, without informing them that the risk had been 
refused by the first company. He made the transfer, 
moreover, without the knowledge of the insured, and 
without notice to them. On the same day that the risk 
was thus transferred from one company to the other, and 
very shortly after the instruction was given to the clerks 
in the office, a fire occurred in the premises insured, and 
the loss was paid by the company to which the risk had 
been transferred. Action was afterwards brought by the 
latter company against Kavanagh, to be reimbursed the 
amount of the loss, which they alleged they had paid 
without cause, and upon false representations by the 
agent. Wurtele, J., in the Superior Court, decided (M. 
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poBe many persons invest in them the accumulations of 
their labor and their thrift. The nature of insurance con- 
tracts is such that each person effecting insurance cannot 
thoronghly protect himself. He is not competent to in- 
vestigate the condition and solvency of the company in 
^which he insures, and his contracts may run through 
xaany years, and mature only, as a rule, at his death. 
Under such circumstances, it is competent for the legis- 
lature, in the interest of the people, and to promote the 
general welfare, to regulate insurance companies, and 
the management of their affairs, and to provide by law 
for that protection to policy-holders which they could 
not secure for themselves. Under such conditions there 
should be a wide range of legislative power to promote 
the public welfare in the exercise of the police power, 
and the true boundaries of that power it would be 
difi&cult in such a case to prescribe .... It would be 
quite preposterous to say that the legislature could, 
in the exercise of its legitimate authority, regulate these 
corporations, and prescribe the terms under which they 
may exist and do business, and yet oould not by similar 
la^wB regulate and control the conduct of their agents. 
When these corporations seek the benefits and privileges 
of the laws creating and authorizing them, they must 
conform to the laws enacted for their conduct, and if they 
are nnwilling to do so, they must go out of existence. 
So too all persons who seek to act as agents of such cor- 
porations must conform to the laws regulating the busi- 
ness of such corporations or cease to act for them." 



In a sketch of the Supreme Oourt of Indiana the Green 
Bag gives some interesting particulars concerning Isaac 
Blackford who held judicial office from 1817 to 1868, and 
^who is widely known as a reporter of the decisions of 
his Court, of which he published eight volumes, selected 
from a large number never reported. At that time vol- 
umes of reports were comparatively few in number, and 
received an amount of attention which in the rapid mul- 
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rolnmee in the present day is not often ob- 
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jred error. 
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PENNSYLVANfA SUPREME COURT. 

May 23, 1892. 
Spalding v. Ewing. 

Contracts — Affecting action of public bodies — Public policy. 

A contract to pay for professional services in securing additional com- 
pensation for defendant as postmaster^ where such services con- 
sisted in securing special legislation to compel the post-office 
department to pay a claim which had been rejected^ is contrary 
to public policy and cannot be enforced, 

Stbrbett, J. This action to recover fees alleged to have been 
earned by plaintiff is founded on the following contmct, signed 
by defendant : *' Landenberg, Pa , 1882. I hereby guarantee that 
myself, claimant for additional pay as postmaster (at Chandlers- 
ville, Landenberg), shall without delay, upon the receipt of draft 
for amount which may be collected, remit the amount of fee due 
his attorney, Harvey Spalding, which is underatood to be twenty- 
five per cent of collection, to the said Harvey Spalding at Wash- 
ington, B. C." The character of the services rendered in pur- 
suance of and doubtless contemplated by this contract will be best 
understood by referring to plaintiff's deposition given in evN 
dence on the trial. After stating that the power of attorney from 
defendant was procured by a pereon employed " to obtain powers 
of attorney in such cases," and that the postmaster-gencrul had 
" for yearo restricted the payment of defendant's claim,'' etc., the 
plaintiff testifies as follows : '* 1 applied to Congress for a legis- 
lative mandate to compel the postmaster-general to make the 
necessary readjustments of defendant's salary and the salaty 
of other postmastei*s, and this application was I'csisted by 
the postmaster-general. From session to session ot Congress I 
made application to committees having jurisdiction, urging the 
enactment of the mandate applied for, and after several years' 
labor in that behalf I obtained the enactment by Congress on the 
3rd of March, 1883, of the mandate applied for, which act is 
known as the 'Spalding Act,' by reason of my services in that 
behalf. Afterward the postmaster-general tried to avoid com- 
plying with this mandate, and I carried on proceedings which 
compelled him ultimately, in a degree, to comply with the law. 
♦ ♦ 9K X also made arguments on his behalf before the different 
committees, when in 1886 the appi*opriation to pay the fii*st 
allowance was stncken out of the appropriation bill in the House 
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ireeentatives, and I saw the neoeasary report was made to 
ees of the second allowance, and I took the neeattrj 
: to have the appropriationa made. The defendant's ctaim 
ways resUted by the officere of the poetofflce departmoit, 
r the most laborions and protracted service on behalf of 
ifendant I compelled the payment of the said olainu, not 
anding such reeiatanoe." In hia answer to the fifth inter 
try, after again speaking of his long-continned serrice, the 
iff says: "It was never poesible to collect either of these 
I without my Baid service, for the ofScers of the postKiffice 
tment, at every stage of the case, down almost to the time 
ection, resisted the payment of the claims." In answering 
Etb interrogatory, he fVirUier testifies : " That after he hid 
ded time and money fbr the defendant, and compelled the 
ant of a claim not otherwise collectible, the defendant hw 
rariety of miBTepresentatioiis tried to cheat witnees out of 
»." Plaintiff's son testified, among other things, that hia 
, " as attorney for Ewing and many others, did secure for 
the allowance previously denied, and which, without his 
ley never would or could have 8eoni«d." 
hua appears by the depositions above referred to that de- 
it's cl^m and many similar claims against the poetoffice 
tment had been considered and rejected. As testified by 
iff, " the postmaster-general for yeara resisted defendant's 
" The burden of plaintiff's undertaking appears to have 
^e procurement of what be t«rms a " legislative mandate," 
rowed object of which was to compel recognition of the 
I rejected, and so long resisted, by the post-ofSce depart- 
It is very evident from the uncontradicted testimony of 
iff and his son that strictly professional services, sach ae 
ring petition to Gongrees, drafting the necessary bill, f>l^ 
igBuch statement and proo&ofsaid cliums as were neces- 
o a proper understanding of their merits, etc., moat hare 
tnted a very significant part of the " several years' labor," 
most laborious and protracted services," the niunemiuj 
lications to committees," "from session to session of Con 
" etc., testified to by him. According to his own aoooiinl 
the work of engineering the bill through Congress, despite 
rong and determined opposition of the poet-offlce departr 
must have been multiform, persistent and so conspicaonalj 
ive that plaintiff was honored with the paternity of the 
dative mandate" by calling it the " Spalding Act." ^' 



THE LEGAL NEWS.. 281 

plaintiff's evidence is not susceptible of any other inference than 
that^ in the main, the services contemplated by the contract in 
BQit, and actually rendered in porsnance thereof, were such as 
have been repeatedly pronounced contrary to public policy. In 
CUppmger v. Sepbaugh, 6 Watts & S. 316, the condition of the 
obligation to pay $100 was that the obligee should succeed in 
procuring from the Legislature the passage of a law authorizing 
the obligor and his wife to sell and convey certain real estate 
devised to the latter and her children. In refusing to sustain 
the contract this court said : " It is not necessary to say that a 
certain compensation for such services may not be recovered, 
but we are clearly of opinion that it would be against sound 
policy to sanction a practice which may lead to deceit, improper 
and corrupt tampering with legislative action. It is not required 
that it tends to corruption. If its effect is to mislead it is decisive 
against the claim, and that such is its tendency no human being 
can reasonably doubt. * * * The law will not aid in enforcing any 
contract that is illegal, or the consideration of which is incon- 
sistent with public policy and sound morality, or the integrity 
of file domestic, civil and political institutions of the State. * * * 
It matters not that nothing improper was done or was expected 
to be done by the plaintiff. It is enough that such is the tend- 
ency of the contract, that it is contrary to sound morality and 
public policy, leading necessarily, in the hands of designing and 
corrupt men, to improper tampering with members and the use 
of extraneous secret influence over an important branch of the 
government. It may not corrupt all, but if it corrupts or tends 
to corrupt some, or if it deceives or tends to deceive or mislead 
some, that is sufficient to stamp its character with the seal of 
reprobation before a judicial tribunal.'' The same general prin- 
ciple is recognized in the following cases : Satzfield v. QiUdenf 7 
Watts, 152 ; Bowman v. Coffroth, 59 Penn. St 19 ; Ormerod v. 
DeartMnj 100 id. 561. In the last case the present chief justice, 
referring to the authorities, said they " establish the principle 
that contracts which have for their subject-matter any interfer- 
ence with the creation of laws, or their due enforcement, are 
against public policy and therefore void.'' In Burke v. Childj 21 
Wall. 441, the validity of a conti*act to procure the enactment of 
a law authorizing the payment of a private claim was fully con- 
sidered by the Supreme Court of the United States. After re- 
ferring to CUppinger v. Hephaugh^ supra^ and three other Ame- 
ricaa caeea, viz., Harris v. Boo/*8 Bx'rs, 10 Barb. 489 ; Base v. 
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Traax, 21 id. 361 ; ManhaH v. Railroad Co., 16 How. 314, in all 
of which such con tracts were held to be against public polit]^, 
that court said : "We entertaio no doubt that in each ca!>ee,iB 
under all other circumstances, an agreement, express or implied, 
for purely professional services is valid. Within thig category 
are included drafting the petition to set forth the claim, attend- 
ing to the taking of testimony, col.lecting facts, .preparing argo- 
ments and submitting them orally or in writing to a committee 
or other proper aathority and other services of like character. 
All these things are intended to reach only the reason or those 
sought to be influenced. They rest on the same principle of 
ethics as professional sBrvicos rendered in a court of justice, and 
are no more exceptionable. But such services are separated by s 
brood line of demsrkation from personal solicitation, and other 
means and appliances, such as the correspondence shons vei'e 
resoi-ted to in this case. There is no reason to believe that they 
involved anything corrupt or different from what is nsnall}' 
practised by all paid lobbyists in the prosecution of their bosi- 
ness." After showing thbt the prohibition against contracts to 
procure either general or private legislation rests upon a solid 
foundation, the court further says: "To l^alize the traffic of 
such servicei4 would open a door at which tVaud and falsehood 
would not full to enter and ma.te themselves felt at every acces- 
sible point. It would invite their pi-eaunce and offer them a pre- 
mium. If the tempted agent be corrupt himself, and disposed to 
corrupt others, the transition requires but a single step. He hu 
the means in bis hands, with every facility, and a strong incen- 
tive to UHO them. The widespread suspicion that prevails, and 
charges openly made and hai-dly denied, lead to the conclusion 
that such events are not of rare occurrence. Where the avarice 
of the agent is inflamed by the hope of a roward contingeot 
upon sncceas, and to be graduated by a percentage upon the 
amount appropriated, the danger of tampering in its worst form 
is greatly increased. It is by reason of these things that the 
law is as it is upon the subject. It will not allow either party 
to be led into temptation, whore the thing to be guarded aguast is 
so deletei-ious to private morals and so injurious to the public 
welfare. We have said that for the professional services in this 
connection a just compensation may be recovered. Bat where 
they are blended and confused witli those that are forbidden, the 
whole is a unit and indivisible. That which is bad destixiys thftt 
which is good, and they perish togotlier. Services of the latter 
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character grataitously rendered are not unlawful. The absence 
of motive to wrong is the foundation of the nanotion. The ten- 
dency to mischief, if not wanting, is greatly lessened. The taint 
lies in the stipulation for pay. Where that exists it affects fatally 
in all its parts the entire body of the contract." The principle 
under consideration is not restricted to contracts involving the 
procurement of legislation for a contingent compensation. It has 
been frequently recognized and applied in other transactions in- 
volving questions of public policy. Some of the instructive cases 
in which that has been done are the follo^fin^: Tool Co, v. 
Narris, 2 Wall. 48, 56; Oscanyan v. Arm Co., 103 U. S. 261; 
Woodstock Iron Co, v. Richmond dh D. Extension Co., 129 id. 643. 
In the first of these an agreement for compensation to procure a 
contract from the government to furnish its supplie>, was held 
to be against public policy and could not be enforced. Mi\ Justice 
Field, delivenng the opinion of the court in that case, said : *' The 
principle which determines the invalidity of the agreement in 
question has been asserted in a great variety of c^ses. It has 
been asserted in cases relating to agreements for compensation to 
procui-o legislation. These have been uniformly declared invalid, 
and the decisions have not turned upon the question whether 
impi-oper influences were contemplated or used, but upon the 
corrupting tendency of the agreements. * * * Agreements for 
compensation contingent upon success suggest the use of sinister 
and corrupt means for the accomplishment of the end desired. 
The law meets the suggestion of evil, and strikes down the con- 
tract from its inception." As has been seen by reference to 
plaintiff's testimony, the conti*act in suit contemplated the pro- 
curement of the ^ legislative mandate" compelling the post-ofSce 
department to recognize certain claims which had theretofore been 
.considered and rejected. The pi-ocurement of that legislation 
was the burden of plaintiff's undertaking. He has explained 
the difficulties encountered in accomplishing it as well as the 
reasons therefor. The undisputed facts of the case bring it 
within the principle recognized in the authorities above cited, and 
defendant's second point should have been affl[i*med. 

Judgment reversed. 
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CHAUCEBY DIVISION. 

London, June 1, 1898. 

B^ore KiKKWiOH, J. 

ViNABLis V. Bakiho Bbotobju & Go, 

IfegotiabU inatrummt — American raitroad bond — ' Bond fidt' 

holder for valve. 

This was an action by the plaintiff to establiah his tlUe to co 
tWD American railway bonds. In November, 1883, lOSSizpcc 
Cent. First Mortgage Sinking Fnnd loan bonde of the Booth and 
North Alabama Bailroad Company, which are gnarantecd b; Ssa 
LooisTille and Nashville Bailroad Company, were atolen from 
Meaara. Baring Brothers in London. On Karoh 2, 1891, the 
plaintiff in Paris advanced to Mr. E. Wonder a anin of 60,000 
franoa on the secnrity of a deposit by Wnnder with the pIuatilT 
of twelve of the above-mentioned bonda. It was onbeeqaeotlj 
disoovered that ten of the bonds so deposited were among thoM 
stolen in 1883. This action was then brought by the pUintlff 
against Meaars, Baring and the railroad oompaniee asking fw * 
declaration that he was entitled to the bonds. The bonds were 
to bearer, bat contained a provision entitling the holder to tlie 
benefit of a collateral mortgage vested in trnstees- The defeace 
waa that the bonds were not negotiable instruments, and thit the 
phuntifif had notice of the robbery, and, owing to his negligen*^ 
was not entitled to relief. 

ExKKWiOH, J., held that tiie bonds were negotiable instnoeotg 
according to the law merchant, and that at the date of the kd- 
vance the plaintiff had no knowledge that the. ten bonda wve 
stolen. Id hia lordship's opinion the plaintiff had not condaoted 
the transaction in snch a way as to deprive him of bis ligbA 
There must, therefore, be a declaration that the plaintiff wv 
entitled to the bonds as against the defendants, and the defend- 
ants must pay the costs of the action. 



RECENT UNITED STATES DECISIONS. 
Religious $oeietiea — Incorporatim — Notice — With^awal (^/iW- 
tion. — Where there are two factions in a church, each cluming ^ 
be the true church, and entitled to the enjoyment of its tflBfO- 
ralitiee, the members of one faction, by keeping up a sepinf 
organization, holding separate services under another pastor, U)d 
supporting only thoir own organisation, do not thereby witl>- 
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draw firom the church but are Btill members, and an incorpora- 
tion by them upon dae notice to the other faction is an incorpo- 
ration of the entire church, and serves to invest the corporation 
with the iegal title to the church property. West Koshkonong 
Congregation v. Ottesen (Wis.), 49 N. W. i&ep. 26, followed. 
WiBConsin Supreme Ct., Feb. 23, 1892. Holm v. Hokn. 

Insurance — Life — Application — False statemenU — ^Where an ap- 
plication of insurance, which is made a part of the policy, sti- 
pulates that the answers to the questions propounded are war- 
ranted by the insured to be trae, and that the rights of the 
insured shall be foi*feited if any untrue or false statements are 
made, the policy is avoided by a false answer to the question 
whether the insured had ever been rejected by any other life in- 
surance company. March 16, 1892. Clemens v. Supreme Assembly 
Boyal Society of Good FeUows. 16 N. Y. Supp. 378, mem., 
reversed. 

Criminal law — False pretences — Obtaining board by fraud, — ^The 
trial court ought to have directed the jury to acquit defendant 
on the evidence, which shows that she registered at the Southern 
Hotel, July 29, 1891, and was assigned to a toom. On July 31 
she sent for the manager of the hotel, and rented a room as a 
studio, stating she was an artist, and inquired as to the time of 
payment of bills, and stated '* that it would be inconvenient for 
her to pay at the end of a week, for the reason that she expected 
a remittance, which would come to her at the end of two weeks, 
and she wanted to know if she couldn't arrange so that she might 
pay at the end of two weeks." The manager assented to this, 
and she asked him if the check which she was to i*eceive would 
be accepted in payment for her board. He told her it would. 
He did not ask her nor did she tell him the name of the per- 
son from whom she expected the remittance. The bill for 
board was made out at the end of two weeks. She wrote a note 
saying it would be paid next day without &il ; that her remit- 
tance had not come as she expected, but thought it would cer- 
tainly be there that evening. The remittance did not come, and 
fiuling to pay her board she was in two or three days excluded 
from her room, and was not thereafter permitted to get meals at 
the hotel. During her stay there she had taken to her studio 
paint materials and easels worth about $30, and left a picture 
partly painted on canvas, which with her trunk were retained 
by those in charge of the hotel. This is substantially the evi- 
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board bill. It is inconceivable that an ordinary bosinesB man 
would give credit on the faith of such a statement without in- 
quiring who the party is who is to make the remittance, and 
that is what the manager of the hotel in this case did. Hence 
all the elements of the crime charged against defendant are lack- 
ing. Her representation, if false at all, was of a future event, 
and the manager of the hotel did not credit her for boaixi on the 
■faith of it. — Missouri Supreme Court, Feb. 2, 1892. State v. 
Kingsley, 



THE LATE LORD BE AM WELL, 

Of the late Lord Bramwell, whose death was recently noticed, 
the English legal jouinals speak in terms of highest praise. The 
Law Journal says : — " Lord Bramwell will be univereally re- 
gretted by the profession and the public. After a judicial career 
of the unprecedented length of thirty-six years (for though he 
nominally retired in 1881, his honoi*ary sei'vices in the House of 
Lords were so constant and continuous that he may be said to 
have died a judge) he has literally died in harness, being cut off 
at the age of eighty-three, within a very short period after the 
delivery of his latest judgment. As a specialist he was both the 
best criminal lawyer and the best commercial lawyer of his day 
(an unexampled combination of excellences), while his judgments 
on all points that came before him were distinguished by a rare 
good sense and independence of view, for he frequently differed 
from his colleagues. He was proud, but justly proud of his legal 
knowledge. Perhaps he leaned a little too much to the legal as 
distinguished fi'om the equitable view of a question, and was a 
little too quick to see the weak points of a plaintiff when a rail- 
way company happened to be defendants. But he has left a good 
and indelible mark on English law." 

The Law Times has the following: — *'The late Lord Bram- 
well, best known to the public as Baron Bramwell — to the bar as 
*< Brammy '' — was one of the ablest and the most popular of 
English judges of any generation. We have before said that we 
hesitate to inquire into the precise qualifications which go to 
make clever, able and great men. But we unhesitatingly put 
the late lord among the category of England's best and greatest 
judges. Mr. George Meredith, in one of his recent works of fic- 
tion, says that immortality consists in what we do, not in what we 
are. This applies with great force to judges. A judge, against 
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vl charaoter no breath has ever been whispered, who 
[ his intellect with all the power of his natare, and u- 
the knowledge within hla reaoh, and devoted both hie 
id knowledge to the administration of jostioe, with the 
that it shall flow pore, &ee and strong fh>m the fODn- 

ancient and nnoormpted jurispi-adence ; who always 
be judicial o£Soe as a pnblio trost, his official time tlie 
e, hiB deliveranoee from the jodgment-eeat as att«r- 
rhioh he must aooonnt here and hereafter ; who haa 
liis judicial oondaot and demeanor hy the oonscioneneeB 
a an example to all mankind ; who has not cringed to 
tial, nor sneered at nor oppressed the weak ; and who, 
) of technical sabUety, aimed to make law the embodi- 
)tioe and common Bense— when all this can be said of 
lU il be denied that he was a great judge ? Tea, it 

It is necessary to add that his grasp of l^al princi- 
aly equalled by his mastery of &ct, and that for bolh 
9tingnished. And we thus complete the portrait of 
iwell, both a great and a good jndge. We agree with 
raphers that Lord firamwell found the greatest scope 
at gifts when presiding at Nisi Prius. He had a keen 
human nature ; he knew its weakness, its foibles and 

Humbug had no ohanoe before him. Sharp practice 
a almost a criminal oifenoe. He did what few jnd- 
id in doing — be put before juries his view of a oaaa 
ipearing to take a side, and we think most judges fiul 
now largely this qnali&cation is necessary to make the 
isfied with tiial by jury. Further, we conceive that 
CO Bramwell, presiding over the Court of Appeal shone 
nuch as Baron Bramwell at Nisi Prios. He used to 
jrd Justice Brett (Lord Bshor) on one side, and Lord 
jitish on the other. He supplemented the somewhat 
urrownesB of the latter, and restrained the impetnoaity 
ler, thus constituting the court an almost ideal tri- 
id practising before him came such men as Bdward 
Iker, Benjamin and Herschell. His one partiality, if 
be called, was supposed to consist of a leaning in fiivor 
' companies. He believed them to be largely vie- 
&.Qd so they are. But it was felt that tiiey had 
tiance before Baron Bramwell than before othe^jnd- 

sentiment we are sure he would have been the first 
te. It would have been well, we think, had his retire- 
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ment from the bench ended his career. His best work was not 
done as a peer of Parliament, and his newspaper oontroyersies 
with all sorts of people npon all sorts of subjects did not lend 
weight to his character as a hereditary legislator or a judicial 
peer. He remained to the last however a favorite with the pro- 
fession, and his fame will endure among the best traditions of 
the law." 

The Solicitors' Journal obsei-ves : — '^ The JHmes is right in say- 
ing that while there have been, and probably will be, even greater 
lawyers than Lord Bramwell, English law has never had, and 
perhaps never again will have, a representative cast in his uni- 
que mould. Absolute mastery of the common law, combined 
with a keen and subtle intellect, controlled by the most vigorous 
common sense, made up a personality seldom seen on our bench. 
And it may be added that never was a judge more popular with 
the legal profession. The reasons for this cannot be better ex- 
pressed than they were by one who knew him well, and who, 
writing in this journal at the time of his retirement from the 
bench, said : 'No doubt those who knew him most can best ap> 
preciate the ascendancy of his personal qualities, but no one 
acquainted with the business of the courts can have fhiled to 
notice the unvarying candor with which he more than appre- 
ciated every argument raised before him which had even the 
semblance of reason in it, and rejected it only after having set it 
in a more persuasive form than the advocate ; the depth and 
subtlety with which he tracked the ftindamental principles, the 
practical results, and the legal analogies involved in the matters 
brought before him for decision ; the frankness with which he 
admitted ignorance and accepted information on points where a 
mind less sure of itself might be tempted to affect knowledge ; 
the moral vigor and broad good sense with which ho pushed 
aside all fringe, subterfuge and evasion ; and, perhaps above all, 
the mingled strength and kindliness with which he administered 
the difficult and anxious duties of a criminal judga' A judicial 
career of five and twenty years, in which these qualities were 
displayed, sufficiently explains the profound respect in which 
Lord Bramwell was held by every lawyer." 
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^ENT NOTICES. 

I Gazette, July 16 A 23. 

U Abandonments. 

roalaarant keeper, Montreal, Jnly 14. 

. parieh of N. X>. do Liesse, Jaly 2. 

r, Qnoboc, July 13. 

dei-, Three Rivers, July 18. 

ind Bhoe dealer, Montreal, July 11.. 

ttors appoint fd. 

ToughH, Quebec, curator, July 22. 

ilippedeNoil — H. A. Bedord, Qnebev, 

Bemartean, UoDtreal, curator, Jaly 19. 
Dividends. 

ond. — First and final dividend, psy- 
\gs, Sberbrooke, joint curator, 
and final dividend, payable Aug. 17, 

itOT. 

lotel-keeper, Ste. Harthe. — First and 
;. 3, C. Deemarleau, Hontroal, caralor. 
an. — Second and final dividend, pay- 
(, Uontreal, cnrator. 
te. — Firat dividend, payable Aug. 2, 
it or. 

, dividend, payable Aug. 10, Kent &. 
jrator. 

rlh Star Mine.— Firat and final divi- 
cD. Uains, Montreal, curator. 
Mills. — First and final dividend, pay- 
ago, Shoi'brooke, joint curator. 
-Firnt and final dividend, payable Aug. 
irator. 

d, on proceeds of immovablea, payable 
ontreal, curator. 
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TESTAMENTARY OAFACITY. 

It is not proposed to offer any abstract discassion on this sub- 
ject, but merely to say a few woixls suggested by the opinion of 
the General term of the Supreme Court in " Matter of the Will 
of Fncke." The principles it lays down are, of couree, not new, 
but thei*e seems to be a perennial necessity for their re-statement. 
We have been much impressed at different times by the dread 
average laymen have of will contests. Many hesitate to make 
wills, because of fear of their being " broken," and a large part 
of the estate consumed in lawyer's fees. 

Will contests are apt to be conspicuous litigations, involving a 
great deal of the emotional element, and thereby securing news- 
paper notoriety. It is, of course, true that several wills oflfered 
for probate in this county during recent yeare, and purporting 
to pass large estates, have been contested by relatives of the tes- 
tators ; and many, even among intelligent laymen, do not stop to 
recall that most of such contests proved futile. The Tilden will 
case is not in point, as no doubt as to testamentary capacity was 
raised, and the litigation over it involved questions purely of 
law. 

As a matter of fact, how few wills in proportion to the num- 
ber offered for probate are contested, and what a small ratio of 
the contests are successful I That a will was drawn and wit- 
nessed by a reputable attorney is prima fade a strong argument 
in favor of testamentary capacity. A lawyer, of course, may be 
deceived by latent mental defects, but certainly a practitioner of 
conscience and standing cannot affoitl to become a promoter of 
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OaOS8-EXAMINATION—A SOCRATIC FRAGMENT. 

Socratet. Shall we not be right in saying then that the object 
of cross- examining witneeaes is to elicit the truth 7 

Philotimus. It would seem to be so, Socrates. 

Soc. Then the good advocate, aiming at this mark, will attk 
only such questions as will help to discover the truth ? 

Phil. Only such questions, Socratos. 

Soc. How shall we reconcile this with what we arrived at be- 
fore, that it is the function of the judge to find out the truth, and 
not the function of the advocate ? 

Phil. This ia a hard nut to crAck, Socrates. 

Soc. Have we not then been confusing two different kinds of 
excellence, that of the judge and that of the advocate, Just as if 
we were to confuse the excellence of the terrier and the excel- 
lence of the rat ? 

PMl. We seem to have been gnilty of soma such mistake, 
Socrates. • 

Soc. Let us consider then what is the special excellence of the 
advocate. Will it not be to recommend himself to his client so 
that he may obtain more briefs, and become popular among liti- 
gious people ? 

Phit. This seems very probable, Soci-ates. 

Soc. Then will not the advocate who proposes this end to him- 
self try, if he bos a bad case, to make the worse appear the better 
reason, and to hoodwink the jury, and to browbeat and bully the 
witneHses and do other tbingH of this kind, if he sees that they 
please his employer and procure him special retainers? 

Phil. This is likely enough, Socrates. 

Soc. And if he sees a witness timid and nervous he will speak 
to him in a loud voice and try to frighten him, and will treat 
him roughly as if be was speaking lies ? 

Phil. We shall not be far wrong, Socmtes, in expecting tbis. 

Soc. And if he knows anything to the disadvantage of the 
witness he will rake it up, will he not, however old it may be, 
and whether it has anything to do with the matter in qneetion 
or not ; as if a witness is called to prove a will bo will ask him 
whether he did not once steal apples when he was a boy, and if 
he knows nothing, he will suggest things which are not true and 
make innuendoes and insinuations? 

PhiL This seems his be^t course, Socrates. 
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Soc. And if the judge interferes or romonntrates he will idsqIi 
him aa far as he darea, or make flighting remarka in an aiider- 
tone, to make hi>i employer think that ho is master in tbo courl 
and moi'o knowing than the judge ? 

PAi7. I should advise him to act so, if he would liHten to mc. 

Soc. And thuH he will got the reputation of a vordict-winnor, 
and will he talked nbout in the nowspaperu, will he not, and will 
receive retainera and refreshers continually ? 

Pkil. No douht, Socrates. 

Soc. While the unskillful advocate who asks only rclavaoi 
questions and is courteous to witnesses and respectful to the 
judge will be neglected and hie fee-book will suffer? 

Phil. Assuredly, Socrates. 

Soc. We seem to have arrived at this then, that law is in the 
nature of a cock-fight, and that the litigant who wishes lo suc- 
ceed must try and get an advocate who is a game bird with the 
best plnck and the sharpest Hpnrs ? 

Phil. It would bo madneiM not to do so* Socrates. 

Soc. And to know the law iin^ the ti'ue principles of juslice 
will be a matter of secondary importance ? 

Phil. Altogether secondary. 

Soc. So that we may say that the law is a matter of clever 
rhetoric and of bullying witnesses and cajoling juriee and other 
such arts, may we not ? 

Phil. Apparently. 

Soc. Then how shall we reconcile this with the saying of one 
of the greatest of the wise men, that "law ought to be the lend- 
ing science in every well-ordered Commonwealth ? " 

Phil. We are in a fix, Socrates. 

Soc. May we not have been wrong in saying that the speiial 
excellence of the advocate is to advertise himself and make him- 
self popular with solicitoi-M? 

Pkil. I am inclined to think that we must hark back, Socrates. 
Edward Mans<m m " Law Quarterly Bevieic." 
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JUDICIAL COMMITTEE OF THE PBIVY COUNCIL. 

London, Aug. 6, 1892. 

Preeent : Lord Hobhodse, Lokd Hxrsohsll, Lord Maonauhtbn, 
aod Lord Horrib. 

Walkkr v. Baird et al. 

International law — Prerogative of Crown — Act of State — Personal 
responsibility of agent of Crown. 

This was an appeal from a judgment of the Supreme Court of 
Newfoundland (see 14 Leg. News, 300) giveo in favor of the 
respondent, Measra. Jas. Baii-d and Bdward Leroax, on certain 
questions of law in an action brought by thorn against the appel- 
laot, Captain Sir Baldwin W. Walker, B.N., of hei- Majesty's 
ship Emerald, for wrongfully entering, on June 2S, 1890, the res- 
pondeots' premises, sitnated at Fisheil's river, in Bay St. George, 
in Newfoundland, and taking pouseseion of their lobster factory 
and the materials therein, and preventing the respond eats from 
carrying on the basineus of catching and preserving lobsters. 

The Attorney-Goncral, Mi-. Staveley Hill, Q.C., and Mr. A. T. 
Lawrenue, wero counsel for the appellant; Sir James S. Winter, 
Q.C. (of the Newfoundland Bar) ; Mr. J. B. C. Munro and Mr. T. 
Arnold Herbert for the respondents. 

The arguments were heai-d on July 19 and 20 before a commit- 
tee consisting of Loi-d Wat«on, Lord Hobhouse, Lord Hei'schell, 
Lord Macnaghten, Lord Morris, Lord Hannon, Sir Bichard 
Couch and Lord Shand, when judgment was reserved. 

Lord Hkssohill, in now delivering their lordships' judgment, 
said : 

This is an appeal from an order of the Supreme Coui-t of New- 
foundland. The respondents, by their statement of. claim, al- 
leged that the appellant wrongfully entered their messaoge and 
premises, and took possession of their lobster factory and of the 
gear and implements thei'ein, and kepi possession of the same 
for a long time, and prevented the respondents from carrying on 
the business of catching and preserving lobstei's at their factory. 
By his statement of defence, the appellant said that be was cap- 
tain of Her Majesty's ship Emerald and the senior oHiccr of the 
ships of Hor Majesty the Queen employed during the current 
Reason on the Newfoundland fisheries ; that to him, as such senior 
officer and captain, was committed by the Loi-ds Commissioners 
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points of law should be first disposed of. The Supreme Court of 
Newfoundland, after hearing aignment, held that the stateineDt 
of defence disclosed no answer to the plaintiffs' claim, but gave 
the defendant leave to amend. In their Lordships' opinion this 
jodgment was clearly right, nnless the defendant's acts oan be 
justified on the ground that they were done by the authority of 
the Crown for the purpose of enforcing obedience to a treaty or 
agreement entered into between Her Majesty and a foreign 
power. The suggestioa that they can be justified as acts of 
kjtate, or that the court was not competent to enquire into a 
matter involving the construction of treaties and other acts of 
State, is wholly uotenablo. The learned Attorney-tieneral, who 
argued the case before their Lordships on behalf of appellant, 
conceded that he could not maintain the pi-oposition that the 
Urown could sanction an Invasion by its officei-s of the rights of 
private ipdividnals whenever it wan neceesary in order to compel 
obedience to the provisions of the treaty. The proposition he 
contended for was a more limited one. The power of making 
treaties of peace is, aa he truly said, vested by our constitntion 
in the CrowD. He urged that there must of necessity also i-eside 
in the Crown the power of compelling its sabjocts to obey the 
provisions of a treaty arrived at for the purpose of putting an 
end to a state of war. He further contended that if this be so, 
the power must equally extend to the provisions of a treaty 
having for its object the preservation of peace ; that an agree- 
ment which was arrived at to avert a war which was imminent 
was akin to a treaty of peace, and subject to the same constitu- 
tional law. Whether the power contended for does exist in 
the case of treaties of peace, and whether, if so, it exists 
equally in the case of treaties akin to a treaty of peace, or whe> 
ther in both or either of theee cases interference with private 
rights can be authorized otherwise than by the Legislature, are 
grave questions upon which their Lordships do not find it neces- 
sary to express an opinion. Their Lordships agree with the 
court below in thinking that the allegations contained in the 
statement of defence do not bring the case within the limits of 
the proposition for which alone the appellant's counsel contended. 
Their Lordships will, therefore, humbly advise her Majesty that 
the appeal should be dismissed with costs. 



THE LBGAL NEWS. 249 

drainage of cei-tain premisee lot by tlie plainiifT to tbo defendant. 

On the facts before him tlie learned County Conrt judge 
was of opinion that there was evidence that the statement made 
by the defendant was untrue, and that it was made without rea- 
BOQsble ground for believing it to be true, but that there was no 
evidence to go to the jury that Buch statement wae diahoneetly 
made; and, therefore, on the authority of Berry v. Peek, 58 Law 
J. Kep. Chanc. 864 ; L. R. 14 App. Cas. 337, and Glasier v. Bolls, 
58 Law J. Kep. Cbanc. 820 ; L. B. 42 Chanc. Div. 436, nonsDited 
the plaintilT. 

From this decision the plaintiff appealed. 

Bitter for the appellant: The learned County Court judge's 
decision is based on a misconception of Berry v. Peek {supra), 
which, although it was therein held that the plaintiff must prove 
aotnal frand, decided that fraud is proved when it is shown that 
a false representation has been made knowingly, or without belief 
in its truth, or recklessly, without caring whether it is true or 
false ; and here th.e defendant made the statement without know- 
ing anything about the property. 

KijmipU (Crawford with him), lor the respondent, contended 
there was no evidence of fraud [Wright, J.: On the judge's 
notee, isn't there evidence of fraud ?] ; at any rate, the plaintiff 
must prove affirmatively that the defendant made the statement 
disbonestly. Cited Glasier v. Bolls (supra) and Angui v. Clifford, 
60 Law J. Bep. Chanc. 443; L. E. (1891) 2 Chanc. 449. 

The CouBT (WaioBT, J, and Bbuce, J.) held that there was 
evidence of fraud to go to the jnry, as the statement by the 
defendant was made recklessly and without belief in ita truth, - 
and, therefore, ordered a new trial. 

Appeal allowed. 



STOCK EJ[CHANGE TBANSACTSONH. 

' Ex turpi causS non oritur actio ' is a masim that seems to 
have been lost sight of by the plaintiffs in Scott v. Brown A Co., 
Slaughter v. Brown <fe Co., 2'7 L. J. N. C. 122. At any ral«. it 
remained for the Court of Appeal to demonstrate the turpitude 
of tbo negotiations upon which those actions were based. And 
that^uch proceedings do involve violation of the law, and are, 
in consequence, absolutely void, will, doabtlees, come as a disa- 
greeable surprise to a good many of the Stock Exchange 
fraternity and others who 'operate' within the purlieus of Capel 
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RECENT MANITOBA DECISIONS. 

Critninal law — Cmvietim for gaming — Intufflcient evidence of mpport 
by gaming. 

Application for a writ of ftabtcu corpus to briug up a prisODer 
in custody aader conviction and aentenoe of imprisonment upon 
a charge of having been, on the I Ith May, 1892, a person hav- 
ing no peaceable profession or calling to maintain himself by, 
but who, for the mnst part, supported himself by gaming, and of 
then being a loose, idle, and disorderly person and a vagrant. 

The most important objection taken was that there was not 
before the magistrate evidence to warrant the conviction. 

The charge was laid under R. S. C, c, 1B7, s. 8, s^. (k), which 
provides that all persons who have no peaceable profession or 
calling to maintain themselves by, but who do, for the most part, 
support themselves by gaming or crime, or by the avails of pros- 
tiintion, are loose, idle or disoi-derly persons, or vagrants. It 
wa8 to " gaming " only that there was any pretence that th« 
evidence pointed. 

Held, that to support the conviction, it was necessary there 
should be evidence of four distinct propositions : — 

1. That the accunied had no peaceable profession or calling to 
support himself by. 

2. That he practised gaming. 

3. That fVom this practice he derived some substantial profits. 

4. That these profits constituted the larger portion of his means 
of support 

There was abundant evidence of the first and second proposi- 
tions, but there was no reasonable evidence to warrant a finding 
of either the third or fourth proposition. The accused might 
have neither profession nor calling by which to maintain him- 
self. He might bo possessed of sufficient means to enable him 
to live in idleness, or he might be supported by others. He might 
gamble extensively, and yet not derive from the practice any 
means of support. A few instances of winnings by the accused 
were mentioned in the evidence, hut whether on the whole he 
won or lost there was nothing to show. The conviction was not 
supported by evidence of all the facts necessary to support it, 
and the prisoner must be discharged. — Begina v, Davidson, 
KiUam, J., Jane 3, 1892. 
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WeiTB & Co., J. D., Montreal. — ^Kent & Tui'cotte, Montreal, 
joint curator, Aug. 2. 

Dividends, 

Blaib & Leiebvre, Quebec. — ^First diyidend, payable Aug. 16, 
Ct. H. Burroughs, Quebec, curator. 

Boa, Andrew. — First and final dividend, payable Aug. 31, J. M. 
M. Duff, Montreal, curator. 

Chapman, Alfred, & Jas. Drydale, Lachnte — First and final 
dividend, payable Aug. 9, G. J. Walker, Lachute, curator. 

G^LiNAs, Joseph Edmond, Ste. Clothilde. — First and final 
dividend, payable Aug. 26, A. Quesnel, Arthabaskaville, curator. 

Holland & Co., B. Hy., Montreal. — First dividend, payable 
Sept. 1, A. W. Stevenson, Montreal, curator. 

Lanolois, L. O. Hector, parish of St. Hugues. — First and final 
dividend, payable Aug. 23, J. O. Dion, St Hyacinthe, curator. 

Lbroux & Co., Imbleau, Montreal. — First dividend, payable 
Aug. 30, Kent & Turcotte, Montreal, joint curator. 

MoRiN, O. N., St. Pie. — First and final dividend, payable Aug. 
17, J. Morin, St. Hyacinthe, curator. 

PARt, J. D., Montreal. — Fii*8t and final dividend, payable Aug. 
15, Lamarche & Olivier, Montreal, joint curator. 

Pinnae, et al., F. — First and final dividend, payable Aug. 22, 
D. Arcand, Quebec, cui*ator. 

BiCKABT & Co., J. B. H., Montreal. — First and final dividend, 
payable Aug. 2, J. McD. Hains, Montreal, curator. 

SoucT & Co., £., Quebec. — ^First and final dividend, payable 
Aug. 12, J. A. Turgeon, Quebec, curator. 

Trudeau, Simten G. — Dividend on proceeds of lands, payable 
Sept. 1, £. W. Morgan, Bedford, curator. 



Quebec Offieial Gazette, August 20 & 27. 

Judicial Abandonments, 

Alain, J. E., furniture dealer, Quebec, Aug. 22. 
Brodkur & fr^re, tradera, St. Hyacinthe, Aug. 16. 
DuROOBBE, David, trader, St. Timothde, Aug. 10. 
Bobillard & Co. (Yirginie Lanaud), Beauharnois, Aug. 10. 
Sansfa^on, a. Alfred, trader and shoemaker, Quebec, Aug. 19. 

Curators Appointed. 

Boiteau, George. — G. H. Burroughs, Quebec, curator, Aug. 24. 
Brul^, Dieudonni^. — C. Desmarteau and F. D. O. Turcotte, 
Montreal, joint curator, Aug. 3. 
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CooHBANE, John. — L. p. Lebel, New Carlisle, cui*ator, Aug. 10. 
Drolet, Delphis, Quebec. — H. A. Bedai-d, Quebec, cui*ator, 

August 12. 
GiBSBT, Thomas. — J. A. Turgeon, Quebec, curator, Aug. 17. 

Dividends. 
BouviER, Alexis, St Barnab^. — First and final dividend, payable 

Sept. 15, J. Morin, St. Hyacintbe, curator. 
Dixon, John C, Montreal. — First and final dividend, payable 

Sept. 16, A. W. Stevenson, Montreal, curator. 
GousDEAU, F., Quebec. — Firat and final dividend, payable Sept. 

5, D. Arcand, Quebec, curator. 
LsBBUN, Alexis. — Fi]*st and final dividend on proceeds of real 

estate, payable Sept. 9, M. Deschenes, Fraserville, curator. 
LUNAN & Son, Wm., Sorel. — First dividend, payable Sept. 13, 

John Hyde, Montreal, curator. 
Holland, Wilbrod, Montreal. — First and final dividend, payable 

Aug. 30, J. H. Leclerc, assignee under Insolvent Act of 1875. 
Trudeau, Simeon G. — Report of distribution, open to contesta- 
tion up to Sept. 24, E. W. Morgan, Bedford, curator. 



GENERAL NOTES. 

Photoobaphbr's USB OF PicTUBBs. — ^Thcre is a Chicago man 
who no doubt sympathizes with ex-President Cleveland in his 
efibrts to prevent his infant daughter being made too much of a 
public character. This gentleman's name is Davis, and ho lives 
on Milwaukee avenue in the Windy City. His experience with 
a photographer in defence of his baby has led him to bring suit 
for damages against the camera man. When Mr. Davis recently 
became a fond parent one of the fii*st things to be done, of course, 
was to have a picture taken of the baby. According to a not 
uncommon custom in infant portraiture, the picture was nude. 
Of course Mr. Davis thought his baby the most beautiful one 
ever born, so what was his surprise on passing the photo- 
graphei'^s studio one day to see the infant's picture displayed in 
the window, with this legend attached to one of her pretty toe- 
lets : ** An ugly baby will sometimes make a pretty picture." 
There was his idolized daughter's form on view to all the my- 
riads of the unwashed, with libel added to injury. As it was 
put in the legal papers afterwards drawn up, the statement in- 
sinuated " that said Edna Davis was an ugl}^ baby, and caused 
her honesty, integrity and reputation to be defamed. ** When 
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Mr. Davis remonstrBtod nith the photographer, the latter re- 
fosed to remove the picture and the objectioDable sign tVom hiB 
window, and high words ensued. Soon after another portrait ef 
Miss Edna appeared in the window, with this derisive motto 
appended : " My pop thinks be owns the earth." This, the legal 
paper said, " insinuated that the said Edward A. Davis was an 
overbearing, avaricious, dishonest man, claiming move than he 
wag lawfully entitled to." Even after this Mr. Davis took no 
more severe measures than remonstrance with the photographer. 
More high words ensued, and the next addition to the free art 
gallery in the window was a picture of Mr. Davia himself, with 
the inscription : " All cowards carry a gun ; I hear that you 
carry one." This settled the business, and Mr. Davis decided to 
bring suit, with the result that the photographer is now held in 
1 1,000 bonds to await the outcome of the trial. — Buffalo Enquirer. 

LiABiLiTT OP Bank Dikectorb. — The decision of the Supreme 
Court of the United States in Briggs v. Spaulding (HI U. S. 132), 
rendered hy a divided court, is already bearing its crop of fruit. 
That decision he!d that the directors of a hanlc were not liable 
for loesee of its assets under circumstances which, to an ordinary 
mind, ought to be characterized by the epithet gross negligence. 
In Swemel v. Petm Bank (23 All. Bep. 505), the Feno Bank of 
Pittsburg, had been completely wrecked and gutted by its un- 
faithful servants, in the year 1884. The principal rascal was 
Kiddie, itii president. He proceeded with the knowledge of the 
cashier and the co-operation of one or more clerks and suboi-di- 
nates. He literally emptied the vaults of the bank in carrying 
on a gigantic speculation in oil. Nevertheless, the Supreme 
Court of Pennsylvania hold 'hat the directors were not under an 
obligation to know this, and that they are not personally liable 
for not knowing it and preventing it. The New York Court of 
Appeals (Biin v. Cory, 82 N. T. 65) has declared that the 
standard of diligence required of the trustees or directors of a 
corporation is that degree of cai-e and prudence which men, 
prompted hy self-interest, generally exercise in their own affairs; 
and it concedes that they are liable for that grosa breach of duty 
which the civilians call crassa negligentia. {Him v. Can/, 82 N. 
Y. 65 ; Brinkerhoff v. Bostmck, 88 N. Y. 52). Such also is the doc- 
trine of the Supreme Court of Pennsylvania in an earlier case, 
{Sperijt^s Appeal, 71 Pa. St. 11) which may properly be ragarded 
as the leading American case on this question. — Am. Law Review. 
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CURRENT TOPICS AND CASES. 

The official text of the judgment of the Judicial Com- 
mittee in Robinson r. C. P. R. Co., which will be found 
in the Teport in the present issne, shows that their lord- 
ships went further than was at first supposed, and ren- 
dered a final judgment npon the whole case, excluding 
all farther litigation as to the ijuantum of damages. Their 
reasons for doing so are stated, and will be considered sa- 
tislJEtctoiy. On the question of prescriptiou, the opinion 
of the Committee is brief and to the point. So much learn- 
ing has been expended on this question, that the reader 
of the judicial opinions is in danger of oyerlookiug how 
simple the point really is. The judgment of the Judicial 
Committee has all the greater force in that it was de- 
livered by Lord Watson who, at the outset of the arga- 
ment on the application for special leave to appeal, seemed 
to be considerably impressed by the view which led the 
majority of the Supreme Court to reverse the unanimous 
judgment of our Court of Queen's Bench. 

Mr. Justice Church has survived but a short time his 
resignation as a member of the Court of Queen's Bench. 
The learned Judge was not in robust health when, five 
or six years ago, he was appointed to the vacancy created 
by the death of Mr. Justice Ramsay, and almost from the 
outset his efforts to discharge the duties of the position 
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and varied as that of any judge, taught him to adopt. 
They failed in the one purpose, and they caused bitter 
and fearful wreck of individuals in the other. They some- 
times lost sight of the fact that human life and human 
suffering were the subjects of their thoughtless experi- 
ments. 



JUDICIAL COMMITTBK OP THE PRIVY COUNCIL. 

London, July 23, 1892. 

Coram Lords Watson, Maonaqhten, Moaais and Hannibn, 
Sir Bichard Couch and Lord Shand. 

BoBiNSON (plaintiff and appellant) v. Canadian Pacific Bail- 
WAT Company (defendant and respondent). 

Prescription — Art 1056, G. G. — Action voider — Action for bodily 

injuries— Art. 2262, 0. G, 

Held '.^{Reversing the judgment of the Supreme Court of Canada^ 15 Leg. 
News, 70,) Thai the right of action under Art 1056, CO., which it 
given to the widope, or other relaUvee therein mentioned, tuhitiiti even when 
the injured per Bon^e right of action has been extinguLnhed before his death 
by the preicription of one year against actions for bodily injuries under 
Art 2262, CO. 

Special leave to appeal having been granted to the plaintiff, 
Bobinson, from the judgment of the Supreme Court of Canada 
(see 15 Legal News, pp. 70-91), June 22, 1891, reversing a judg- 
ment of the Court of Queen's Bench, Montreal, June 19, 1890, 
the case was heard on the merits. 

Bompas, Q,G., and Ghester Jones for appellant. 

H, Abbotty Q,G,f and F. G. Gh)re for respondents. 

Lord Watson : — ^This is an action of damages brought before 
the Superior Court of the Province of Quebec by the appellant, 
the widow of Patrick Fly nn, on her .own behalf and as tutrix of 
their minor child, upon the allegation that the death of her 
husband, which 03curred on the 13th Novembori 1883, was the 
result of bodily injuries sustained by him on the 27th August, 
1882, whilst he was in the service of the respondents, through 
the negligence of their employes. 

The case was tried in April, 1885, before Mr. Justice Doherty 
and a jury, who found for the appellant, and assessed damages at 
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Diade by reepondente ^' for a new trial and in arrest of judg- 
" ment"; and granted the respondents' motion for jadgment rum 
obstante veredicto, with costs of action in all three Courts. On 
the application of the appellant, their lordships humbly advised 
Her Majesty to grant special leave to appeal against that part of 
the judgment which sustains the new plea raised by the respond- 
ents after the second trial. In making that recommendation, 
their lordbhips were influenced by these considerations, — the 
general importance to the Province of Quebec of th^ question 
arising upon the construction of its Civil Code ; the great differ- 
ence of judicial opinion which it evoked; and the fact that the 
decision of the majority in the Supreme Court appears, from the 
judgment of Mr. Justice Taschereau, to have been based to some 
extent upon the authoiity of English decisions. Their lordships 
intimated that they would not hear a thii*d appeal upon a motion 
for new trial involving no question of law, but that, in the 
event of their sustaining the appeal allowed, they would, if the 
matter of new trial should prove to be still open to the respond- 
ente, remit it for decision to the Court below. 

The appellant's claim is founded upon Section 1056 of the 
Civil Code of Lower Canada, the first paragraph of which enacts 
that, '' In all cases where the person injured by the commission 
" of an offence or a quasi-offence dies in consequence, without 
*' having obtained indemnity or satisfaction, his consort and his 
'' ascendant and descendant relations have a right, but only 
*' within a year afler his death, to recover from the person who 
" committed the offence or quasi-offence, or his representatives, 
"all damages occasioned by such death." The appellant brought 
the action within seven months after her husband's decease, while 
the prescription thus made applicable to her statutory claim was 
still current. But Section 2262 (2) of the Code provides that 
actions ** for bodily injuries " are prescribed by one year, 
''saving the special provisions contained in Article 1056, and 
" cases regulated by special laws." Seeing that Patrick Fiynn 
lived for nearly 15 months after the date of the injuries which 
caused his death, their lordships see no reason to doubt that any 
claim competent to him against the respondents had been cut off 
by prescription. Whether the appellant has thereby been de- 
prived of the right of action which, in the circumstances of this 
case, she would undoubtedly have had under Section 1056 if he 
had died during the currency of the prescriptive period applic- 
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able to his right, depends upon the constraction of the two seo- 
tions of the Code which have just been referred to. 

The Code became law in the year 1866, and Section 1056 
saperseded the provisions of Onp. 78 of the Consolidated Statutes 
of the then Province of Canada (1859), which, though not 
identical in expression, were the same in substance with the en- 
actments of the English Statute, 9 & 10 Vict, cap. 93, commonly 
known as Lord Campbell's Act. In both Statutes a right of 
action is given, in general terms, to the representative of the 
deceased, for behoof of his widow and olher relations entitled, in 
all cases where an act or default is such as would, if death had 
not ensued, have entitled the party injured to maintain an action. 
Their provisions leave indefinite some things which in the 
Code are defined. They leave to implication the conditions upon 
which the right is not to survive, and, by that omission, favour 
the suggestion that what was intended to pass to the i-epresenta- 
tive was such right of action as the deceased had at the time 
of his decease. In England the statutory period of limitation 
applicable to such claims by injured persons is six years. The 
obsei-vations of English judges cited at the bar, and noticed by 
Mr. Justice Taschereau, did not refer to, and can . hardly have 
contemplated a case in which that period had elapsed before the 
death of the injured person. The authorities ih>m which they 
were taken merely establish that, under the English Act, the 
representative can have no right of action,^rs^, where the act or 
default complained of raised no liability to the deceased, at com- 
mon law, or by reason of his having contracted to bear the risk 
of it , and, secondly , where the deceased has been compensated or 
has settled and discharged his claim. These authorities can 
have no bearing upon the point raised for decision in this appeal, 
unless it can be shown that the provisions of the Code are in 
substance identical with those of the Statute to which they have 
reference. 

In the course of the argument, counsel for the parties brought 
somewhat fully under their lordships' notice the law of repara- 
tion applicable to cases like the present, as it existed prior to 
the enactment of the Code ; and they discussed the question 
whether and, if so, how far Cap. 78 of the Statute of 1859 altered 
or superseded the rules of the old French law. These may be 
interesting topics, but thoy are foreign to the present case, if the 
provisions of Section 1056 apply to it, and are in themselves in- 
telligible and free from ambiguity. The language used by Lord 
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Horachell in Bank of England v. VagUano Brothers (I. Ap. Ca., 
N. S., p. 145), with reference to the " Bills of Exchange Act, 
1882 " (45 & 46 Vict., c. 61), has equal application to the Code of 
Lower Canada. *^ The purpose of such a statute surely was thai 
'* on any point specifically dealt with by it, the law should be 
"ascertained by interpreting the language used instead of, as 
^'before, by roaming oyer a vast number of authorities." Their 
lordships do not doubt that, as the noble and learned Loi*d in the 
same case indicates, resort must be had to the pre-existing law 
in all instances where the Code contains provisions of doubtful 
import, or uses language which had previously acquired a tech- 
nical meaning. But an appeal to earlier law and decisions for 
the purpose of interpreting a statutory Code can only be justified 
upon some such special ground. 

In 80 far as they bear upon the present question, the terms of 
Section 1056 appear to their lordships to differ substantially 
from the provisions of Lord Campbeirs Act and of the Provincial 
Statute of 1859. The Code ignores the representative of the in- 
jured person, and gives a direct right of action to his widow and 
relations, a change calculated to suggest that these parties are to 
have an independent, and not a representative right. A differ- 
ence of much greater importance is to be found in the fact that 
the Code distinctly specifies certain conditions affecting the 
right of action competent to the deceased, which are also to 
operate as a bar against any suit at the instance of his widow 
and his ascendant or descendant relations after his death. These 
conditions are not expressed in either of the Statutes referred to ; 
and. according to a well-known canon of construction, it must be 
taken that they were inserted in the Code for the purpose of 
making it clear that no conditions affecting the personal claim 
of the deceased, other than those specified, are to stand in the 
way of the statutory right conferred upon his widow and 
relatives. The first paragraph of Section 1056, read in its ordi- 
nary and natural sense, enacts that the widow and relations shall 
have a right to recover all damages occasioned by the death 
from the person liable for the offence or quasi-offence from which 
it resulted, provided they can show (1) that death was due to 
that cause, and (2) that the deceased did not, during his lifetime, 
obtain either indemnity or satisfaction for his injuries. 

Assuming, as the jury have found, that the death of Patrick 
Flynn in November 1883 was due to bodily injuries sustained in 
August 1882, for which the respondents were answerable, then 
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Having now the record before them, their loi*dships are of 
opinion that the course thus suggested is no longer open. The 
judgment appealed from bears, inter alia, '' That the motions by 
*' the appellants (t*e.y the present respondents) for a new ti*ial 
'^ and in arrest of judgment should be and the same were respec- 
" tively refused and dismissed." As it stands, that is an express 
adjudication upon the very point which the respondents desire to 
have reheard ; and the Supreme Court of Canada can have no 
jurisdiction to review it In order to meet that difficulty, the 
respondents suggested that the decerniture was inserted per in- 
curiam, and that the Supremo Court might strike it out, upon a 
motion to correct their judgment; and they relied upon the cir- 
cumstance that the point is not discussed in the opinion of Mr. 
Justice Taschereau. Without clear grounds for doing so, their 
lordships are not inclined to protract litigation, already excessive. 
Considering that all the judges, seven in number, who heaitl the 
motion in the Courts of Quebec Province were of opinion that 
the evidence warranted a verdict against the respondents, that 
one of them only thought the verdict ought to be disturbed, and 
that upon the single ground that the damages awarded were too 
large, their lordships see no reason to suppose that the judgment 
of the Supreme Court of Canada was incorrectly framed or that 
any injustice will be done by their finally disposing of the case 
at this stage. 

Their lordships will therefore humbly advise Her Majesty to 
discharge the judgment appealed from, to restore the judgment 
of the Superior Court in review,- dated the 31st January, 1889, 
and the judgment of the Queen's Bench in Appeal, dated the 19th 
June, 1890, and to order the respondents to pay to the appellant 
her costs of the appeal to the Supreme Court in the second trial. 
The respondents must also pay to the appellant her costs of this 
appeal. 

Judgment reversed. 
Hatton de McLennan, for appellant. 
Abbotts, Campbell do Meredith, for respondent. 
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QUEEN'S BENCH DIVISION. 

London/ May 28, 1892. 
The Qumbn v. Russitt— 2 Q. B. Div. (1892) 312. 

Criminal Law — Larceny — Possession Obtained by Fraud — Larceny 

by a Trick. 

Thepriioner agreed <U a fair to 9fUa horse to the prosecutor for £23, of tehieh 
£8 was to be paid to the prisoner at once, and the remainder upon ddivery 
of the horse. The prosecutor handed £Stothe prisoner, who signed a receipt 
for the money ; by the receipt it was stated that the balance was to be paid 
upon delivery. The prisoner never delivered the horse to the prosecutor, but 
caused it to be removed from the fair under circumstances from which the 
jury inferred that he had never intended to deliver it Held, that the pri- 
soner was rightly convicted of larceny by a trick. 

Case stated by the deputy chairman of the Gloucesterahire 
Quarter Sessions. 

The prisoner was tried and convicted upon an indictment 
charging him with having feloniously stolon, on March 26, 1892, 
the sum of £8 in money of the moneys of James Brotherton. It 
appeared from the facts proved in evidence that on the day in 
question the prosecutor attended Whitcomb fair, where he met 
the prisoner, who offered to sell him a horse for £24 ; he subse- 
quently agreed to purchase the horse for £23, £8 of which was 
to be paid dowu, and the remaining £15 was to be handed over 
to the prisoner either as soon as the prosecutor was able to ob- 
tain the loan of it from some friend in the fair (which he expect- 
ed to be able to do), or at the prosecutor's house at Little Hamp- 
ton, where the prisoner was told to take the horse if the balance 
of £15 could not be obtained in the fair. The prosecutor, his 
son, the prisoner and one or two of his companions, then went 
into a public house, where an agreement in the following words 
was written out by one of the prisoner's companions, and signed 
by prisoner and prosecutor: *^ 26th March, G. Bussett sell to Mr. 
James and Brother (nic) brown horse for the sum of £23 Os. Od. 
Mr. James and Brother pay the sum of £8, leaving balance due 
£15 Os. Od. lo be paid on delivery." The signatures were written 
over an ordinary penny stamp. The prosecutor thereupon paid 
the prisoner £8. The prosecutor said in the coarse of his evid- 
ence : '' I never expected to see the £8 back, but to have the 
horse." The prisoner never gave the prosecutor an opportunity 
of attempting to borrow the £15, nor did he ever take or send 
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the horse to the prosecutor's house ; but he caused it to be re- 
moved from the fair under cironmstances from which the jury 
inferred that he had never intended to deliver it. 

It was objected on behalf of the prisoner that there was no 
evidence to go to the jury, on the ground that the prosecutor 
parted absolutely with the £8, not only with the possession, but 
with the property in it, and consequently that the taking by the 
prisoner was not larceny, but obtaining money by false preten- 
ces, if it was a crime at all. The objection was overruled. In 
summing up, the deputy chairman directed the jury that if they 
were satisfied from the facts that the prisoner had never intended 
to deliver the horse, but bad gone through the form of a bargain 
as a device by which to obtain the prosecutor's money, and that 
the prosecutor never would have parted with his £8 had he 
known what was in the prisoner's mind, they should find the pri- 
soner guilty of larceny. 

The question for the court was whether the deputy chairman 
was right in leaving the case to the jury. 

Lord Oolkridqe, C.J. I am of opinion that this conviction 
must be supported. The principle which underlies the distinc- 
tion between larceny and false pretences has been laid down over 
and over again, and it is useless for us to cite casei where the 
facts are not precisely similar when the principle is always the 
same. When the question is approached it will be found that 
ail the cases, with the possible exception of Bex v. Harvey, i 
Leach, 467, as to which there may be some slight doubt, are not 
only consistent with, but are illustrations of the principle, which 
is shortly this : If the possession of the money or goods said to 
have been stolen has been parted with, but the owner did not 
intend to part with the property in them, so that part of the 
transaction is incomplete, and the parting with the possession 
has been obtained by fraud, that is larceny. This seems to me 
not only good law, but good sense, and this principle underlies 
all the cases. If however authority is wanted, it is to be found 
in two cases which we could not overrule without the very 
strongest reason for so doing. The first is Reg. v. McKale, L. 
B., 1 C. 0. 125, where Kelly, L. C. B., said : ;* The distinction 
between fraud and larceny is well established. In order to reduce 
the taking under such circumstances as in the present case from 
Uroeny to fraud the transaction must be complete. If the tran- 
saction is not complete, if the owner has not parted with the pro- 
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perty in the thing, and the accnsed has taken it with a frandalent 
intent, that amounts to larceny.'* The distinction, in which I 
entirely concur, is thera expressed in felicitous language hy a very 
high authority. The other case is that of Beg. v. Buckmaster, 20 
Q. B. Div. 182, which seems to me directly in point. That deci- 
sion was grounded on Bex v. Oliver, 2 Russ. Crimes, 170, and 
Bex V. Bohson, Russ. & Ry. 413, where the same principle was 
applied and the same conclusion arrived at. 

• 

Pollock, B. I agree in the conclusion at which the court has 
arrived, and would add nothing to the judgment of my lord bot 
that I wish it to be understood that this case is decided on a 
ground which does not interfere with the rule of law which has 
been so long acted on ; that where the prosecutor has inten- 
tionally parted with the property in his money or goods, as well 
as with their possession, there can be no larceny. Hy mind has 
therefore been directed to the facts of the case, in order to see 
whether the prosecutor parted with his money in the sense that 
he intended to part with the property in it. In my opinion he 
certainly did not. This was not a case of payment made on an 
honest contract for the sale of goods, which eventually may, for 
some cause, not be delivered, or a contract for sale of a chattel 
such as in Bex v. Harvey, 1 Leach, 467. From the first the pri- 
soner had the studied intention of defrauding the prosecutor; he 
put forward the horse and the contract, and the prosecutor, be- 
lieving in his bonafideSy paid him £8, intending to complete the 
purchase and settle up that night. The prisoner never intended 
to part with the horse, and there was no contract between the 
parties. The money paid by the prosecutor was no more than 
a payment on account. 

Hawkins, J. I am entirely of the same opinion. In my jadg- 
ment the money was merely handed to the prisoner by way of 
deposit, to remain in his hands until completion of the transaction 
by delivery of the horse. He never intended, or could have in- 
tended, that the prisoner should take the money and hold it, 
whether he delivered the horse or not. The idea is absurd; his 
intention was that it should be held temporarily by the prisoner 
until the contract was completed, while the prisoner knew well 
that the contract never would be completed by delivery. The 
latter therefore intended to keep and steal the money. Altogether, 
apart fi*om the cases and from the principle which has been so 
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freqaently enanoiated, I Bbould not have a shadow of doabt that 
the conviction was right. 

A. L. Smith, J. The question is whether the prisoner has been 
guilty of the offence of larceny by a trick, or that of obtaining 
money by false pretences. It has been contended on his behalf 
that be coald only have, been convicted on an indictment charg- 
ing the latter offence, bat I cannot agree with that contention. 
The difference between the two offences is this : If possession 
only of money or goods is given, and the property is not in- 
tended to pass, that may be larceny by a tiick, the reason being 
that there is a taking of the chattel by the thief against the will 
of the owner ; but if possession is given, and it is intended by the 
owner that the property shall also pass, that is not larceny by a 
trick, but may be false pretences, becaose in that case there is 
no taking, bat a handing over of the chattel by the owner. This 
case therefore comes to be one of fact, and we have to see whether 
there is evidence that at the time the £8 was handed over the 
prosecutor intended to pass to the prisoner the property in that 
sum, as well as to give possession. I need only refer to the con- 
tract, which provides for payment of the balance on delivery of 
the horse, to show how impossible it is to read into it an agree- 
ment to pay the £8 to the prisoner, whether he gave delivery of 
the horse or not. It was clearly only a deposit by way of part 
payment of the price of the horse, and there was ample evidence 
that the prosecutor never intended to part with the property in 
the money when he gave it into the pnsoner's possession. 

Wills, J. I am of the same opinion. As far as the prisoner 
is concerned it is out of the question that he intended to enter 
into a binding contract ; the transaction was a mere sham on his 
part. The case is not one to which the docti*ine of false preten- 
ces will apply, and I agree with the other members of the court 
that the conviction must be affirmed. 

Conviction affirmed. 



THE LATE MR. JUSTICE CHURCH. 

Mr. Justice Church, who retired from the Court of Queen's 
Bench last year, died at Montreal, Aug. 30, from the effects of an 
illness which attacked him while staying at Lome Park, near 
Toronto. 
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&f r. Church was the descendant of a New England family, 
which severed at the time of the revolutionary war, one part 
taking the loyalist and the other the popular side. Jonathan 
Mills Chureh, after serving in the Boyal army, in which he also 
lost a brother, was taken prisoner in 1777, but contrived to escape, 
and made his way to Canada whei'e he settled in the vicinity of 
Brockville. When the war of 1812 broke out he once more un- 
dertook military service against his old foes ; after the peace he 
settled down to a quiet life, dying at a remarkable old age in 
1846. One of his sons, Dr. Peter Howard Church, took up his 
residence at Aylmer, Que., where his second son, Levi Baggies, 
was born on the 24th of May, 1836. The late judge first intended 
to follow his father's profession, and after passing through Vic- 
toria university, Cobonrg, graduated in medecine at Albany and 
also at McGill, where he took primary, final and thesis prizes. 
He then studied law under the late Henry Stuart, Q.C., and later 
with the late Edwaitl Carter, Q.C., and was called to the L. C 
Bar in 1859. He went first into business at Aylmer, as a mem- 
ber of the firm of Fleming, Church & Kenny, and was for some 
time prosecuting attorney of the district of Ottawa. He was 
named a Q.C. in 187 i. He was elected to the Legislature for 
Ottawa county in 1867, retiring in 1871. Being offered a seat 
in the provincial Cabinet as Attorney General in 1874 he 
accepted, and was returned for Pontiac by acclamation, re- 
elected in 1876, and again in 1878. In January', 1876, he was 
transferred to the treasurership, which office he filled till the dis- 
missal of the DeBoucherviile Cabinet by Lieutenant-Governor 
Letellier in March, 1878. On the defeat of the Joly ministry, 
when Mr. Chapleau was called to the premiership, Mr. Chnrch 
was again offered a portfolio, but declined the honor, preferring 
to devote his time to his profession. He practised for some time 
in Montreal as head of the firm of Church, Chapleau, Hall k 
Atwater. In 1887 he was called to a seat in the Coart of Queen's 
Bench, which, about a year ago, he was compelled to resign 
owing to continued ill-health. A prolonged rest did something 
to restore his strength, but his health was never thoroughlj re- 
established, and he was more or less an invalid for the past two 
years. Mr. Church was an able business man and took an active 
interest in public affaira. Ho was for some time a director of 
the Ottawa Agricultural Insurance Company, of the Bank ot 
Ottawa, and of the Pontiac and Pacific Junction railway, which 
road he was largely instrumental in having built. While P^^ 
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vincial Treasurer he visited England to negotiate one of Quebec's 
nameroas loans. Though practising law he was elected a governor 
of the College of Physicians and Surgeons of Quebec. He held 
a high position at the Bar, and among other important cases was 
engaged in the noted Ontario Streams Act appeals. As a public 
inan he won an honorable reputation for ability and good pur- 
pose. On the Bench he was a careful, painstaking and clear 
minded judge. 

He was married on the 3rd September, 1859, to Miss Jane 
Erskine, daughter of Wm. Bell, barrister, and niece of Gen. Sir 
George Bell, E.C.B , who, with one son and three daughters, two 
of them married, survive him. 



INSOL VENT NOTICES. 

Quebec Official Gazette, Sept. 3 & 10. 

Judicial Abandonments. 

Bouchard, Ovide, Quebec, Sept. 6. 
Gauthirb, Jean« St. J^r6me, Chicoutimi, Aug. 31. 
Gi&ARDiN, Dame Eliza, Nicolet, Aug. 30. 
Martrl, Honors, Chicoutimi, Sept. 7. 

Boy, Marie Elzire, veuve Eugdne Blumhart, St. Raymond, doing 
business under the name of Guimont & Co., Sept. 7. 
ViLLRNRUVR, Thos., St. Pulgcnce, Aug. 31. 

Curators Appointed. 

Brrnisr, late A. H., Isle Yerte. — H. A. Bedard, Quebec, pro- 
visional guardian, Sept. 1. 

Carpsntsb, Charles E., Abercorn. — B. L. Harvey, Abercorn, 
curator, Sept. 1. 

Dixon, Jas. H. — L. G. G. Beliveau, Montreal, curator, Sept. 6. 

LArLXUB, FalDiRio, boot and shoe dealer, Montreal.— C. Des- 
marteau, Montreal, curator, Sept. 0. 

Mrroicr, J. A. — 0. Desmarteau, Montreal, curator, Aug. 19. 

RoBiLLARD & Co (Yirginie Lanaud). — C. Desmarteau, Mon- 
treal, curator, Aug. 23. 

SAN8FA90N, A. A., shoemaker, Quebec. — ^Geo. Darveau, Quebec, 
curator, Sept. 2. 

Dividends, 

BiLODSAU & fils, J., Ste. Murie. — ^First dividend, payable Sept. 
27, H. A. Bedard, Quebec, curator. 
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Brigos, Wm. H., Stanbridge East. — ^First and final dividend, 
payable Sept. 25, H. Beatty, Stanbridge East, cnrator. 

DaoLBT, Delphis, Quebeo. — First dividend, payable Sept 27, H. 
A. Bedard, Quebec, curator. 

FoNTANBLLB, Etieune.— First and final dividend, payable Sept 
16, Bilodeau & Renaud, Montreal, joint curator. 

MoussCAU & Co., H. — First and final dividend, payable Sept. 
24, Bilodeau & Renaud, Montreal, joint curator. 

Pabbnt & Ck>., D., coal dealers, Montreal. — ^First and final 
dividend, paj able Sept. 14, C. Desmarteau, Montreal, curator. 

Parker, S. H., Montreal. — First and final dividend, payable 
Sept. 13, 0. Desmarteau, Montreal, curator. 

PoRTCLANox & Co., Victor. — Dividend on hypothecary claims, 
]>ayable Sept. 20, O. H. Burroughs, Quebec, cui-ator. 

Quintal, Isaie A. — Dividend, payable Sept. 20, G. Desmarteau, 
Montreal, curator. 



GENERAL NOTES. 



' EviDXNCX IN Japanxsx Courts of Justiox. — A Japanese jour- 
nal, deecribiog the manner in which witnesses are sworn and 
evidence taken in native Courts of justice, says that with the 
Japanese anything to which a man affixes his seal is considered 
more sacred than what he may say. Hence, each witness is re- 
quired to make a declaration to the effect that with a mind free 
from bias in favour of or against either of the litigating parties, 
and with perfect fairness, he will give evidence, and, after this 
has been read out by the recorder of the Court and handed to 
the witness in the form of a document, the latter is expected to 
affix his seal to it. The same plan is adopted with the state- 
ment of facts which, in the course of the examination he under- 
goes, a witness makes in Court. The purport of his evidence is 
written out by the recorder, and before the Court he is required 
to make what corrections are necessary to render the written 
statement a trustworthy record of his evidence, and to guarantee 
its correctness by affixing his seal. Though this process occu- 
pies a good deal of time, it precludes the possibility of the evid- 
ence given being incorrectly reported, which, in trials where the 
decision of the Court depends largely on oral evidence, is a matter 
of much moment. 



THE 
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CURRENT TOPICS AND CASES. 

Among the proposals of the Council of Judges in Eng- 
land, respecting the administration of justice, one seems 
to go very far indeed. It is suggested that no pleading 
shall be allowed without order. Mr. Justice Cave, in an 
elaborate review of the proposals, criticizes this bold inno- 
vation, holding that it is impossible to abolish pleadings, 
and that in some form or other the judge at the trial must 
have before him in writing the issues he has to try, and 
whether they should be arrived at by pleadings out of 
Court, or by oral pleadings before the Master, taken down 
by him, and transmitted to the Court, is only a question 
of costs. His lordship thinks that pleading out of Court 
as at present, with a salutary use of the existing order 
which gives power to one party by notice to call upon the 
other to admit any document or fact, is the simplest and 
most economical mode. 



The report of the Commissioner of the London Metro- 
politan Police for 1891, contains some noticeable facts^ 
In the first place, we find that an army exceeding fifteen 
thousand men is employed for the protection of i>erson 
and property. The authorized strength of the force at the 
end of the year was 31 superintendents, 787 inspectors, 
1,637 sergeants, and 12,588 constables, making a total of 
15,038. Four superintendents, 57 inspectors, 204 ser- 
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geants, and 1,475 conBtables were employed on special 
duties for various G-ovemment departments (19 at the 
Houses of Parliament, 62 in royal parks and grounds, 23 
at the National Gallery, 76 at the South Kensington 
Museum, and 27 at the British Museum) and by public 
companies and private individuals. About 60 per cent, 
of the number available for duty in the streets is required 
for night duty — from 10 p.m. to 6 a.m. The Metropolitan 
Police District extends over a radius of fifteen miles from 
Charing Cross, exclusive of the City of London and its 
liberties. It embraces an area of about 688 square miles. 



Two decisions of the Court of Appeal, rendered at 
Montreal, June 8, 1892, settle an important question as to 
the responsibility of carriers for the loss of goods after 
arrival at destination. The cases have a considerable 
resemblance, and the same principle was applied to each. 
In one, Canada Shipping Co. <jj* Davison^ a contract of car* 
riage was entered into at Liverpool, under which the 
appellant, a steamship company, was bound to carry the 
respondent's baggage to Montreal, to use due care in its 
safe-keeping, and to deliver it to him in due course on the 
steamer's arrival in Montreal. When the steamship 
carrying the baggage arrived in the port of Montreal, the 
respondent's baggage was taken from the vessel and 
placed in the company's shed on the wharf, but the 
respondent could not carry it away until it had been ex- 
amined and passed by the Customs Officers, and until 
such examination, it remained in the company's shed and 
under its custody. One of the respondent's trunks disap- 
peared before the examination, the loss being discovered 
within four and twenty hours after the arrival of the 
vessel. The Court was not unanimous. The majority 
(Lacoste, C. J., Hall and Wurtele. J J.,) affirming the de- 
cision vf Pagnuelo, J., M. L. R., 6 S. C. 388, held that on 
the arrival of a vessel in port, passengers are entitled to 
a reasonable delay before they can be called upon to re- 
ceive and remove their baggage, and until such delay ha^ 



THE LEGAL NEWS. 275 

expired the carrier is reBponsible for its safe-keeping 
under the contract of carriage^ and not as a mere voluntary 
depositary. It was also held that the term of four and 
twenty hours is within a reasonable delay. It followed 
that the passenger has the right under such circum- 
stances to establish the value of the lost baggage by his 
own oath, and to recover the same, in the absence of proof 
by the carrier that the loss arose from an uncontrollable 
event. A minor point involved in the case was whether 
the passenger's oath makes proof of the value of articles in 
a lost trunk, belonging to his wife who accompanied 
him, and who was separate as to property. This point 
was specially raised on the part of the carrier, and though 
not noticed in the opinion of the Court, must be taken as 
decided in the affirmative inasmuch as the judgment was 
confirmed purely and simply. The second case, Canadian 
Pacific Railway Co. Sr Pellant et vir, was also an appeal 
from a decision of Pagnuelo, J., reported in M. L. R., 7 S. 
C. 131, where the observations of the learned judge will 
be found. In this case the passenger travelled by train. 
On reaching her destination, it was not convenient for 
her to remove her luggage immediately. When she went 
to claim it on the following day part of it was not forth- 
coming. It was held by the majority of the Court (Baby, 
Hall and Wurtele, JJ.) that she was within a reasonable 
delay, and was entitled to establish the value of the lost 
articles by her own oath. The dissentient judges in each 
case were Justices Boss6 and Blanchet, the two decisions 
taken together showing that the six judges presently con- 
stituting the Court stand four to two on the question. 
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SUPREME COURT OF CANADA. 

June 28, 1892. 

Quebec.] 

DoMtNioN Salvaox & Wbboking Co. v. Attornet General* 

Public Company — Act of Incorporation — Forfeiture of — i4 Vice. 61 
(D.) — Attorney General of Canada — Information — R. S. C, c. 
21, «. 4 — Scire facias— Form of proceedings — Arts. 997 et seq. 
C. C P. — Subscription to capital stock — Condition Precedent. 

The appellant company by its act of Incorporation (44 Yic. c. 61 
(D.) was authorized to carry on business provided $100,000 of its 
capital stock were subscribed for, and thirty percent, paid there- 
on within six months after the passing of the act, and the At- 
torney General of Canada having been informed that only $60,- 
500 had been bona fide subscribed prior to the commencing of the 
operations of the company, the balance having been subscribed 
for by one G. in trust, who subsequently surrendered a portion 
of it to the company, and that the thirty per cent, had not been 
truly and in fact paid thereon, sought at the instance of a i-elator, 
by proceedings in the Superior Court for Lower Canada, to have 
the company*s charter set aside and declared forfeited. 

Held^ affirming the judgment of the Court below, 

1. That this being a Dominion Statutory charter proceedings 
to set it aside were properly taken by the Attorney General of 
Canada. 

2. That such proceedings taken by the Attorney General of 
Canada under arts. 99? et seq., if in the form authorized by those 
articles, are sufficient and valid though erroneously designated 
in the pleadings as a scire facias. 

3. That the bona fide subscription of $100,000 within six 
months from the date of the passing of the act of incorporation, 
and the payment of the 30 per cent, thereon, were conditions 
precedent to the legal organization of the company, with power 
to carry on business, and as these conditions had not been bona 
fide and in fact complied with within such six months, the Attor- 
ney General of Canada was entitled to have the Company's char- 
ter declared forfeited. Gwynne, J., dissenting. 

Appeal dismissed with costs. 

Robinson^ Q.C.y Macmaster, Q.C., and Goldstein, for appellants. 
Blake. Q.C., and Lajoie, for respondent. 
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Quebec.] Jane 28, 1892. 

EODIEB V. LaPIERRI. 

Appeal^Monthly Allowance of $200 — Amount in Controversy — 
Annual Rent — R. S. C. ch. 139, sec. 29 (b)--Jurisdiction. 

B. B. under a will and an act of the Legislature of the Pro- 
vince of Quebec, (54 Yic. ch. 96) claimed from A. L. as adminis- 
tratrix of the estate of Hon. C. S. Bodier, the sum of $200, being 
for an instalment of the monthly allowance which A. L. was 
authorized to pay to each of the testator's children out of the 
revenues of his estate. The action was dismissed by the Court 
of Queen's Bench for Lower Canada, and on appeal to the 
Supreme Court, 

Seldf that the amount in controversy being only $200, and 
there being no '' such future rights '' where the rights In future 
of B. B. might be bound within the meaning of those words in 
sec. 29 (b) of the Supreme *' Exchequer Courts Act,'' the case 
was not appealable. 

Annual rents in sub-sec. (b) of sec. 29 of B S. C. ch. 139, mean 
** ground rents," rentes fonciires, and not an annuity or any other 
like charges or obligations. 

Appeal quashed with costs. 

Lash, Q.C., db DeMartigny, for appellant. 

Geoffrion, Q,C,, dk Beaudoin, Q.C, for respondent. 



Quebec.] June 28, 1892. 

Dubois y. Corporation db Stx. Boss. 

Appeal — Road Repair — Municipal By-Law — Validity of — Rights 
in future — Supreme and Exchequer Courts Act, sec, 29 (6). 

In an action brought by respondents for the recovery of the 
sum of $'i262.14 paid out by them for macadam work on a piece 
of road fronting the appellant's lands, the work of macadamizing 
the said road and keeping it in repair being imposed by a by-law 
of the Municipal Council of the respondents, the appellants 
pleaded the nullity of the by-law. On appeal to the Supreme 
(/ourt of Canada from the judgment of the Court of Queen's 
Bench for Lower Canada (appeal side) dismissing the appellant's 
plea, 

Held, that the appellant's rights in future as to the obligation 



2*78 THE LEGAL NEWS. 

to repair the road not being " fature rights " within the mean- 
ing of sec. 29 (b), the case was not appealable. County of Ver- 
cJUres V. Village of Varermes (19 Can. S. C. R. 365) followed, and 
Bebum v. Ste. Anne (15 Can. S. C. R 92) overraled. Gwynne, 

J., dissenting. 

Appeal qaashed with costs. 

Bastien ds Fortin, for appellants. 
Ouimet dc Emard, for respondents. 



Nova Scotia.] June 28, 1892. 

Sydnby & LouisBUBO Railway Co. v. Sword. 

Dower — Defective title — Grant by Provincial Government of Dom- 
inion Lands — Estoppel^ Local Act 

S. brought an action to recover dower out of lands conveyed 
to defendant company through another company from her hns- 
band. Defendants pleaded that the lands were part of the navi- 
gable waters of Sydney harbor, and were granted to plaintiff's 
husband by the Government of Nova Scotia contrary to the pro- 
visions of the B. N. A. Act, which vested such property in the 
Dominion Government. Plaintiff replied that defendants having 
obtained title through her husband, were estopped from denying 
that his title was valid. Defendants also relied on an act of the 
legislature of Nova Scotia pabsed in 1884, which enacted that the 
purchase and conveyance to the defendant company from their 
immediate grantors were absolutely ratified and confirmed, 
reserving to any pei*son or persons the right to compensation 
only for any interest in or lien on the case. 

Heldy affirming the decision of the Supi*eme Court of Nova 
Scotia, Strong and Gwynne, JJ., dissenting, that the defendant 
company was estopped from saying that no title passed to plain- 
tiff's husband by the grant from the Government of Nova Scotia 
or from questioning his title thereunder. 

Reldy further, that the act of 1884 did not affect plaintiff's 
claim. The statute was not pleaded, but if it was not necessary 
to plead it, it could not operate to vest in defendants property 
belonging to the Dominion Government, which the property in 
question did. 

Held, per Patterson, J., that though a pai*amount title might 
have been set up against both parties, it could not be asserted by 
the defendants. 
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Held^ also, by the majority of the Court, that the grant to 

plaintiff's husband was in fee simple, and he had such seizin that 

dower would attach. 

Appeal dismissed with costs. 

W, B, Ritchie^ for appellants. 

Dryadale, for respondents. 



Ontario.] ' June 28, 1892. 

Williams v. Township of Baleiqh. 

Municipal Corporation — Exercise of Municipal Powers — Municipal 
Act (^R. S. 0. 1887) c, 184, ss. 483, 569, 583, 586— Drainage 
of flooded lands — Lands injuriously affected — Remedy — Arbi- 
tration — ACandamus — Notice. 

Certain lands in the Township of Baleigh were drained by 
what were called The Ealeigh Plains drain and Grovernment 
Drain No. 1. The ratepayers petitioned for further drainage 
under the Mun. Act (R. S. O. 1887, c. 184), and a surveyor was 
directed, under sec. 569 of the act, to examine the locality, make 
plans and report if and how the drainage could be effected. In 
pursuance of his report the municipality caused a number of 
drains to be constructed leading into the Ealeigh drain and Gov- 
ernment Drain No. 1, with the result that the additional volume 
of water proved too great for the capacity of the latter, which 
overflowed and flooded the adjoining lands of C, who brought an 
action for the damage thereby occasioned. The matter was 
referred to a County Court judge who reported the facts in favor 
of C, and against the contentions of the municipality, and esti- 
mated the damages at $850. Ferguson, J., affirmed this 
finding and also ordered a mandamus to issue under sec. 583 of 
the act. The Court of Appeal reversed this decision, holding 
that the only remedy for the damage to C.'s land was by arbitra- 
tion under thje statute, and that he was not. entitled to a 
mandamus. 

Held, reversing the judgment of the Court of Appeal, that the 
right infringed by the municipality being a common law right 
and not one created by the statute, S. was not deprived of his 
right of action by sec. 483 of the act, which provides for the 
determination by arbitration of a claim for compensation for 
lands injuriously affected by the exei*cise of municipal powera. 

Held, further, that the Municipal Council had a discretion to 
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exercise in regard to the adoption, rejection or modification of 
the report of a surveyor appointed under sec. 569 to examine the 
locality and make plans, etc., and if the report is adopted the 
Council is liable for the consequences following from any defect 
therein. 

Held also, that the Council, by .the manner in which the drain- 
age work was executed, was guilty of a breach of the duty im- 
posed on it by sec. 583 of the act, to preserve, maintain and keep 
in repair such work after its construction. 

The work having been constructed under sec. 583 of the act, 
C. was not entitled to a mandamus to compel the municipality to 
make necessary repairs to preserve and maintain the same, the 
notice required by that section not having been given. If the 
work had been done under sec. 586 notice would not have been 
necessary. 

Per Strong and Gwynne, JJ. — C. was not entitled to the statu- 
tory mandamus, but it could be granted under the Ont Jud. 
let (R. S. O. 188T, c. 44). 

Hieldf also, that though sec. 683 makes notice a necessary pre- 
liminary to the liability of the municipality to pecuniaiy damage 
suffered by a person whose land is injuriously affected by neglect 
or refusal to repair, the want of such notice did not divest C. of 
his right of action nor affect the damages awarded to him. 

Appeal allowed with costs and judgment of 
Ferguson, J., restored, except as to mandamus. 

Christopher Bobinson^ Q*C., & Dot^laSy Q.C, for appellants. 

Wilson, Q.Cj for respondents. 



Biitinh Columbia.] ^ June 28, 1892. 

Cameron v. Harpxr. 

Executor — Action against — Legacy — Trust — Claim on assets— 

Charge on realty. 

T. H. and his brother were partners in business, and the latter 
having died, T. H. became by will his executor and residuary 
legatee. A legacy was left by the will to E. H., part of which 
was paid and judgment recovered against the executor for the 
balance. T. H. having encumbered both his own share of the 
property and that devised to him, one of his creditors, and a 
mortgagee of the property, obtained judgment against him and 
procured the appointment of receivers of his estate. E. II. then 
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brought an action to have it declared that his judgment for the 
balance of hi8 legacy waa a charge upon the monies in the re- 
ceivers' hands in priority to the personal creditors of T. H. 

Heldy affiiming the judgment of the Court below, that it having 
been established that the monies held by the receivers were assets 
of the testator, or tha proceeds thereof, E. H. was entitled to 
prierity of payment though his judgment was registered after 
those of the other creditors. 

Held, also, that the legacy of B. H. was a charge upon the 
realty of the testator, the residuary devise being of '^ the balance 
and remainder of the pi'operty and of any estate " of the testa- 
tor, and the words '' property" and '' estate " being sufficient to 
pass realty. This charge upon realty operated against the mort- 
gagees who were shown to have had notice of the will. 

Christopher Robinson^ Q.O., for the appellants. 
8. H. Blake, Q.C, for the respondents. 



Nova Scotia.] June 28, 1892. 

Cdnninghah v. Collins. 

Mortgage — Foreclosure suit — Parties — Lessee of mortgagor — Pro- 
tection of rights of — Practice. 

In an action for foreclosure and realization of mortgages, the 
original defendants were the administrator, heirs at law and cer- 
tain devisees of the mortgagor, subsequent incumbrancers, name- 
ly judgment creditors of some of the heirs, and the lessee of a 
part of the mortgaged property by lease fi*om some of the heirs, 
not being joined. None of the defendants appeared, and an order 
was made foreclosing the equity of redemption, and directing the 
lands to be sold unless the amounjb due on the mortgage was paid 
before the day fixed for the sale. The sale was to be advertised 
in a newspaper and by hand-bills, copies of said hand-bills to be 
mailed to each of the subseqaent incumbi'ancers. By a subse- 
quent oixler the property was to be sold in two separate lots, the 
Queen Hotel property, which was that under lease, to be sold 
first. By a further subsequent order made on the day fixed for 
the sale, on application of Mrs. S., the lessee of the Queen Hotel, 
it was ordered that upon payment into Court by S. & K. of $37,019i 
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proceedings by plaintiffs shoald be stayed until farther order, 
and plaintiffs should assign to S. & K. the mortgageH and lands 
free from incumbrance and also the suit and all the benefit of the 
proceedings therein, plaintiffs to be paid their claim out of money 
so paid into^ Court. This oi*der was complied with. 

On December 26, 1889, defendants moved to rescind the last 
mentioned order. The motion was refused and the order ame|pded 
by a direction that Mary I. Sheraton, the lessee of the Queen 
Hotel, should be made a defendant to the action, and that S. &K. 
should be joined as plaintiffs and the stay of proceedings removed. 
The leasee, Mrs. Sheraton, then filed a statement of defence set- 
ting out a lease of the hotel property from three of the mort- 
gagor's heirs to her for five years, subject to renewal for a further 
term of five years, and that she had entered into possession and 
made large repairs and improvements. 

On January 4th, 1890, another order was made amending the 
order of sale by directing that the Queen Hotel property be sold 
subject to the rights of Mrs. Sheraton under the lease and subject 
to said lease. 

From these orders of 26th December, 1889, and 4th January, 
1890, defendants appealed to the Supreme Court of Nova Scotia 
sitting in banc, which Court affirmed the former order but set 
aside the latter. Both parlies appealed to the Supreme Court of 
Canada. 

Meldf affirming the decision of the Court below, that the order 
of 26th December, 1889, was a proper oixier. It stayed the pro- 
ceedings at the instance of a person having a substantial interest 
in the equity of redemption of part of the mortgage lands, and if 
the proposed sale had been under a writ of fi-fa, an injunction 
might have been granted to restrain it ; and it only stayed them 
on payment into Court of the redemption money. As to the 
direction in the order for assignment of the mortgages and pro- 
perty by the plaintiffs, the defendants have no locus standi to 
object, and as to the addition pf parties, defendants could not be 
prejudiced thereby. The oi-der also removed the stay of pro- 
ceedings, but the present appellants cannot take exception to that 
part of it, and the rights of subsequent incumbrancei*s who ai-e 
not before the Court cannot be prejudiced by what was done in 
their absence. 

Held, further, reversing the decision of the Court below, that 
the order of the 4th of January, 1890, was a .proper order. What- 
ever rigiits the lessee had acquired under the lease she had 
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acquired as a purchaser for valuable consideration of the equity 
of redemption pro tanto, and the Court should endeavor to pre- 
serve those rights. 

Appeal dismissed as to oi*der of 26th 
December, 1889, and allowed as to 
order of 4th January, 1890. 
Boss, C.C, for appellant. 
W, B» Ritchie^ for respondent. 



CREMATION— BURIAL SERVICE, 

At a sitting of the Consistory Court of London, held in St. 
PauFs Cathedral on July 29, Dr. Tristram, Q.C., Chancellor of 
the Diocese of London, gave judgment in this case, which was an ' 
application for a faculty to authorise the removal of the remains 
of LieutenantrColonel Dixon from Kensal Oreen Cemetery to the 
Woking Crematorium, with a view to their being there cremated 
and the ashes subsequently deposited in an urn and returned to 
their present place of burial. — ^The Chancellor of London, in giv- 
ing judgment, said : In this case the Coui*t is asked to gi*ant a 
faculty to enable the remains of Lieutenant-Colonel Dixon, late of 
18 Seymour street, Portman Square, to be removed fi'om the con- 
secrated cemetery at Kensal Green to the Woking Crematorium, 
with a view to their being there cremated, and to the ashes of 
the remains being afterwards deposited in an urn and returned to 
theii* present place of burial. — Colonel Dixon died as far back as 
the month of April, 18^, leaving a widow but no children. He 
left a will which contains no directions as to the mode or place of 
his burial, and the executors of the will are dead. The petitioner 
for the faculty is his widow. She states in her affidavits that she 
is in feeble health, and that she has given directions that upon 
her death her remains are to be cremated at Woking and after- 
wards deposited in an urn and placed in the mausoleum in which 
the remains of her husband now rest, and that she is desirous 
that his remains should be similarly dealt with. She states, ' 
also, that in conversations which she had with him he expressed 
approval of the disposal of the dead by cremation, and that he 
gave her leave to dispose of his remains as she should think 
proper, either by burial or cremation, and that when his remains 
were deposited in the cemetery she intended that tbey should be 
subsequently cremated as well as her own. There are only two 
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cases in the reports which bear directly on the subject of crema- 
tion. The one is that of Begina v. nice, 53 Law J. Bep. M. C. 
51 ; L. S. 12 Q. B. Div. 24*7, in which Mr. Justice Stephen held 
that it was not a misdemeanor to burn a dead body unless it were 
done so as to amount to a public nuisance or with a view to pre 
vent a ooronei''s inquest being held upon it. The other is that of 
William v. William, 51 Law J. Rep. Chanc. 386 ; L. B. 20 
Chanc. Div. 651). Having referred to the circumstances of that 
case the chancellor said : The law as laid down by Mr. Justice 
Fry and in other cases, is that, as there can be no property by 
the law of this country in a dead body, a person cannot dispose 
of his body by will, and that after death the custody and posses- 
sion of the body belongs to the executors until it is buried, 
and when it is buried in conseci*ated ground it remains under the 
protection of the Ecclesiastical Court of the diocese, and cannot 
be removed from the grave or vault or mausoleum in which it 
has been placed except under a faculty granted by an Ecclesias- 
tical Court, and then only to another grave or vault in conse- 
crated ground. Mr. Dibdin, in moving for the fkcuKy, submitted 
that, althongh there was no precedent for the application, it 
might be granted to gi*atify the wishes of the widow in like 
manner as the Court would grant a faculty for the removal of re- 
mains from one part to another part of the churchyard, or from 
one churchyard to another churchyaitl, in deference to the wishes 
of members of the family, unless the deceased has left contrary 
directions in his will. Where the deceased has left no testa- 
mentary or clear directions as to the place of his burial, the 
practice of the Court is to grant a faculty to proper parties on 
reasonable grounds shown, and subject to proper precautions, to 
remove the remains to another grave or vault in the same or in 
another churchyard ; but where the deceased has himself ex- 
pressed a'wish to be buried in that or in any other churchyard, 
the invariable practice of the Court is by a faculty to give effect 
to such wish. Thus, in referring to the register of the Courts I 
observe that in June, 1775, Sir William Wynne, on the applica- 
tion of the executoi*8 of Elizabeth Baiss, whose remains had been 
interred by them in August, 1774, in a brick grave in the church, 
yard of Staines, decreed a faculty for their removal to a brick 
grave in the churchyard of St. Mary, Lambeth, on the ground 
that since the burial the executors had learnt that whilst living 
Hhe had declare<l that she wished to be interred in the church or 
churchyard of the lant named parish. Again, in Smith v. RoberU 
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(not reported, which was heard in this Court in November, 187*7, 
the question of the amount of weight to be given to the expressed 
wishes of the deceased on an application for a faculty for the 
removal of her remains to New Zealand was argued before me at 
considerable length and fully considered. In that case Miss 
Annie Villeneuve Smith had come over to this countiy from New 
Zealand in November, 1876, with her father and mother, and died 
in the following April in London. During her last illness she 
extracted repeated promises from her mother that in case it ter- 
minated fatally she would take care that she was buried in a 
particular spot in the churchyard of St. Barnabas, Warrington, 
New Zealand, the church of which had been erected by donations 
from and by subscriptions collected by her family. Her remains 
had been temporarily deposited at the time of her flineral in the 
catacombs of Kensal Green, marked ' For removal,' with a view 
to their reinterment in the churchyard at Warrington. Her 
mother applied for a faculty for their removal for this purpose. 
Her application was opposed at the instance of the representative 
in this country of her father (who was then on his way out to 
New Zealand), on the ground that the daughter, though of age, 
had died a spinster and intestate, and that her father was there- 
fore her personal representative; that he had paid for her funeral 
expenses, and contemplated erecting a family mausoleum in Eng- 
land, to which he would wish to remove the remains of his 
daughter. The mother answered that she had offered to pay the 
expenses of the funeral out of her own separate income, but that 
her husband insisted upon defraying them himself; that she 
was prepared to recoup him for the expenses he had incurred and 
to defray herself the cost of the removal and reinterment in New 
Zealand. At the close of the argument I expressed a strong 
opinion that it was the duty of the. Court in such a case to give 
effect to the wishes of the deceased ; but, being reluctant, in the 
father's absence, to give a decree against him, I directed a copy 
of the evidence, with an intimation of my opinion thereon, to be 
transmitted to him, and postponed giving judgment until he had 
been communicated with. In the result the father withdrew his 
opposition, and on November 4, 1878, I ordered the faculty to 
issue. There are objections which appear to the Court to be 
fatal to the present application. In the iirat place, Mi*s. Dixon 
does not by her evidence show that what she now asks the Court 
to assist her in doing is what her husband wished to be done. He 
gave her the option of disposing of hi^ remains in one of two 
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ways — either by bai*ial or cremation. She elected to dispose of 
them by burial, and eighteen years afterwai*ds she asks the Court 
to assist her to exeroise the second alternative — namely, that of 
cremating them. Bat the exercise of the second alternative is in 
excess of the power intended to be conferred on her by her hns- 
band, who might, from sentiment or otherwise, reasonably have 
objected to his remains being thus dealt with. In the next place 
by ecclesiastical as well as by common law, the body of every 
pei*80n dyirg in this country, with certain exceptions, is entitled 
to Christian burial (see Lord Stowell, Gilbert v. Buzzard, 2 Hagg. 
Con. Eep. 343 ; Regina v. Stewart, 12 A. & E. 773). Can an ex- 
ecutor, to gratify his own fancy without the deceased's sanction, 
cremate the body of his testator and so deprive it of being buried 
in the state and condition contemplated by this rule of law ? In 
the opinion of the Court he would not be warranted in so acting, 
and if this be so the Court would not be justified in giving him 
the aid of its process to enable him so to act unless it were satis- 
fied that it would be thereby assisting him in giving effect to the 
wishes of the deceased. But the Court, upon the evidence before 
it, is not satisfied that the granting of this application would ac- 
cord with the intentions of Colonel Dixon. Lastly, one result of 
being buried in consecrated ground is that the site is under the 
exclusive control of the Ecclesiastical Courts, and no body there 
buried can be moved from its place of interipeot without the 
sanction of a faculty* to be granted upon the application of the 
executors or members of the family for reasons approved of by 
the Court, or upon the application of other parties upon the 
ground of necessity or of proved public convenience, and then 
only for reinterment in other consecrated ground. The Court is 
of opinion that it would not be justified in making a departure 
from, this rule, which has now existed for centuries, for the pur- 
pose of enabling a body to be removed after burial for cremation. 
When burial in consecrated ground and cremation are both 
desired, cremation should precede and not follow burial. The 
burial service does not contemplate cremation. But where a 
body has been consumed in a fire it has been customary to collect 
the ashes and to bury them in a churchyard, accompanied with 
the use of the Ofiice for the Burial of the Dead, and there does 
not appear to the Court to be any legal objection to the same 
course being followed where there has been a previous cremation 
in pursuance of directions left; by the deceased. With every 
desire to accede to the wishes of Mi*8. Dixon, the Court is bound 
to refuse to grant the faculty prayed. 
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WORK OF THE CIVIL G0VRT8, 

•* Barrister " writes to the Gazette as follows : — 

In a few weeks our civil courts will resume their work 
and, in all probability, unless some reforms are instituted, we 
shall have a renewal of the complaints that these laboi*8 are inef- 
ficiently and carelessly performed, and a repetition of the efforts 
of Bench and Bar each to saddle the other with the blame for the 
wretched and slip-shod way in which business is carried on. 

It seems to me that, with a little give and take, with a dispo- 
sition on both sides to accommodate, much might be done to ex- 
pedite litigation. 

The institution of the Summai*y court was an excellent move, 

and with judges sitting in it who understand that its main idea 

shoald be celerity, not only in trying, but in adjudging, cases on 

its calendar, it does its work well. 

Suggestion first — Let only such judges as are in the habit of 
rendering speedy decisions be assigned to this court by the Chief 
Justice. Judges who have to deliberate can sit in the Merits 
division, the cases in which may fairly be presumed, by the mere 
fact of being on that list, not to be so urgent as those on the 
Summary roll. 

Suggestion second — The Practice Court is a useful waster of 
the lawyei*'s time. Let this court sit every day — two judges be- 
ing assigned to it ; the chamber judge to relieve either practice 
judge, should he find himself burdened with more cases than 
he can expeditiously dispose of. 

Suggestion third — In the £nqu§te and Merits court, both 
Bench and Bar should be more punctual. The court should sit 
from 10.30 till 1, and from 2 till 4. The time of the court should 
not, on trial days, be taken up by judgments. When a judge 
finds that he has moie cases under advisement than he can con- 
veniently consider and adjudge, let him apply to the Chief Jus- 
tice for relief. We have lots of judges, and if their work is pro- 
perly distributed and each labors to clear the calendar, much can 
be accomplished. 

Suggestion foar— This one to the Bar. When a ease is in- 
scribed, the assumption should be that it is intended to be tried 
and concluded. If not, then remove it at once or notify the clerk 
well, in advance so that some other case may be put on the list 
in its place. 

Suggestion five— To the Prothonotaiy. Have the lists pre- 
pared at the earliest possible moment ; have the records ready, 
say two days in advance. 

I believe, after an experience of some years, here and else- 
where, that if attention is paid to the above simple hints, the 
reproach from which we now suffer may be easily effaced. 
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GENERAL NOTES. 

Foreign MARRUOif>. — ^The maoh-needed Foreign Marriage 
Act^ 1892, (55 & 56 Yiot. c. 23), ' to consolidate enactments relat> 
ing to the marriage of British sabjects outside the United King- 
dom ' has reduced the law of this subject to a fairly intelligible 
code. The two Consular Marriage Acts of 1849 and 1868, the 
Marriage Act, 1890, and the Foreign Marriage Act, 1891, are all 
wholly repealed, and, except as repealed before, re-enacted, the 
new statute containing twenty-seven sections. It is to be re- 
gretted, however, that the powers given to the Privy Council to 
make ' marriage regulations' have not been curtailed. Section 
21 of the new Act repeats section 9 of the Act of 1890, and sec- 
tions 5 and 10 of the Act of 1891, enacting, amongst other things, 
that the marriage regulations may ' modify in special cases or 
classes of cases the requirements of this Act as to residence and 
notice, so far as such modifications appear to Her Majesty to be 
consistent with the obsei'vance of due precautions against clandes- 
tine marriages,' and also may ' make such provisions as seem 
necessary or proper for carrying into effect this Act or any mar- 
riage regulations.' It is difficult to say what marriage regula- 
tions would not be within the scope of this very extensive pro- 
vision. Section 26, we may add, specially provides that any 
Order in Council in force under any Act repealed by the new 
Act shall continue in foi*ce as if made in pursuance of the new 
Act, which has the effect of ' saving ' the important ' Foreign 
MaiTia^es Order in Council, 1890,' made on November 22, pub- 
lished m the London Gazette of November 25 of that year.— 
Law Journal (London). 

Thi Canadian Criminal Codi.— Loitl Stanley of Proton, as 
Governor-General of Canada, recently oongi*atulated the Parlia- 
ment of that colony on having passed a Criminal Code Bill. This 
bill, as presented to the colonial Legislature, contained no less 
than 1,005 clauses. Amongst them are three very important 
ones dealing with the right of an accused person to give evidence 
on his own oehalf. Fifteen offences, none of them very serious, 
are selected, and with regard to these it is provided that the 
evidence of the accused is to be admissible, and a like provision 
is made with regard to charges of moi'e serious offences, with 
respect to which the only case made out is one of common 
assault ; but, with these exceptions, the rule of the English com- 
mon law (which successive law officers have so very frequently 
and vainly tried to alter on this side of the Atlantic) is re-enacted, 
to the effect that no person charged in ahy criminal proceeding 
is to be rendei'ed competent or compellable to give evidence for 
or against himself. This contrasts strangely with the course 
taken by the Victorian Parliament, on which we recently com- 
mented, of entirely abrogating the common law rule as to all 
offences whatever, with certain restrictions as to procedure. — lb. 
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SUPEBMB COURT OP CANADA, 

Ottawa, June 28, 1892. 
New Brunswick.] 

North British & Mbroantile Ins. Co. v. MoLellan. 

Fire Insurance — Insurable inter^t — Property in goods — Construction 
of contract — Statement in application — Warranty or representor 
tion — Breach of condition — Evidence, 

By a contract in writing M. agreed to cut and store a certain 
quantity and description of ice, the said ice houses and all im* 
piemen ts to be the property of P. who, after the completion of 
the contract was to convey the same to M.; the ice was to be 
delivered by M, on board vessels to be sent by P. dunng cer- 
tain months; P. was to be liable to accept and pay for only 
good merchantable ice delivered and stowed as agreed. The pro- 
perty on which the buildings for storing said ice were situate 
was leased to' P. by the owner, the lease containing a covenant 
by the owner to grant a renewal to M. A bill of sale was made 
by him to a third party of the buildings on said land. M. effect- 
ed insurance on the whole stock of ice stored, and in his appli- 
cation, to the question, does the property to be insured belong 
exclusively to applicant, or is it held in trust or on commission, 
or as mortgage? ^*he answered: Yes, to applicant.'' The appli- 
cation contained a declaration that the same was a just, full and 
tru^e exposition of all the facts and circumstances in regard to 
the condition of the property so far as known to the applicant 
and so far as material to the risk, and it was to form the basis of 
the liability of the company. 

The property insured was destroyed by fire, and payment of 
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the insarance was refosed on the ground that the property be- 
longed to P., and not to M. In an action on the policy, the de- 
fendants endeavoured to prove that other insurance on the same 
property had been effected by P., and set up a condition in the 
policy that in such case the company should only be liable to 
pay its ratable proportion of the loss. This condition was not 
pleaded, and the policies to P. were not produced nor the terms 
of his insurance proved. Evidence was given, subject to objection 
as to its admissibility, that P. had effected insurance to cover 
advances made to M. on the ice, and had been paid his loss. The 
plaintiff obtained a verdict for the full amount of his policy, 
which was affirmed by the Supreme Court of New Brunswick in 
banc. 

Held, affirming the decision of the Court below, that the whole 
pi*operty in the ice insured was in M. ; that the clause in the 
agreement stating that the ice houses and implements were to be 
the property of P. meant that the buildings and implements 
only were to pass to P. as he was to convey the property vested 
in him by the agreement to M. on completion of the contract, and 
could not 80 convey the ice, which M. was to deliver on board 
vessels, and which he could not do unless it was his propei*ty. 

Heldj further, that the declaration in the application did not 
make M. pledge himself to the truth of the statements therein 
absolutely, but only so far as known to him and as material to 
the risk, and questions of materiality and knowledge were for the 
jury who found them in favour of M. 

Held, also, Strong, J., dissenting, that the declaration was not 
a warranty of the truth of the statements, but a mere collateral 
representation. 

Per Strong, J. — It was a warranty, but as it was confined to 
matters within the knowledge of M. and material to the risk, 
the i:esult is practically the same. 

Held, as to the further insurance, that the condition should 
have been pleaded, but if available without plea it was not prov- 
ed ; what evidence was given should not have been received. 

Per Strong, J. — It was not shown that P/s insurance was on 
the ice insured by M., who was not bound to deliver any specific 
ice under the contract. 

Per Gwynne, J. — The damages should be reduced by the 

amount received by P. 

Appeal dismissed with costs. 

Weldon, Q.C, and Jack for appellants. 

F. E. Barker for respondent. 
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June 28, 1892. 
Ontario.] 

Township of Sombra v. Town of Chatham. 

Municipal corporation — Drainage work — Non-completion — Manda- 
mus^Ontario Mun. Act (jB.5.0., 1887, c 184, 8. 593— Ont. 
Jud, Act iR.8.0., 1887, c. 44.) 

The corporation of the town of C, by by-law, undertook the 
execution of a scheme of drainage on a road between the town of 
C. and the township of S., pursuant to a report of an engineer 
appointed to examine the land proposed to be drained. A sur- 
veyor was appointed to execute the work by letting it out under 
contract, which he did, but the contractors were unable to carry 
it out, and abandoned it. The work was then let in parcels to 
different contractors. An action was brought against the town 
of C. by the township of S. and one M., a landowner whose land 
was alleged to have been injured by flowing caused by the 
wrongful and negligent manner in which the drainage work was 
done. The plaintiffs claimed that the work was never fully 
executed, and each asked for a mandamus to compel the de- 
fendants to complete it according to the plans and specifications 
adopted by the by-law. M. also claimed damages for the injury 
to his land. 

The tibial resulted in a judgment for plaintiffs for all the relief 
claimed, the decree directing that the work be completed accord- 
ing to the plans and specifications with proper and sufficient out- 
lets at both ends of the drain to carry off all the water entering 
the same from time to time, the same to be done at the cost of 
the defendants. To M. was awarded $150 damages. The Court 
of Appeal (18 Ont. App. B. 252) reversed this judgment so fai* 
as the township of S. was concerned, and dismissed the action 
of the township. The judgment in favour of M. was affirmed. 
The plaintiffs appealed and the defendants gave notice of cross- 
appeal against the judgment in favor of M. 

Heldf revoking the judgment of the Court of Appeal, Tas- 
chereau, J., dissenting, and Pattei*son, J., with hesitation, that 
the township of S. was entitled to retain the mandamus or man- 
datory injunction granted by the original decree, and that it was 
entitled to such relief, irrespective of s. 583 of the Mun. Act (R 
8.0. 1887, c. 184), under the Ont. Jud. Act (R.S.O. 1887, c. 44) ; 
the decree to be varied by striking out the direction that the 
work should be done at the cost of defendants, which is only 
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warranted where the original assessment was sufficient to cover 
the cost, and the fact that the contractors were unable to do the 
work could only be explained on the assumption that the amount 
was insufficient ; the decree to be fVirther varied by striking out 
the pi^vision as to outlets, and to direct a mandatory injanction 
to isbue requiring defendants to complete the drain to the width 
and depth and in the manner provided by the said plans and 
specifications, or providing some substitution therefor under the 
statute, reserving leave to plaintiffs to apply for further relief as 
occasion may require if the work is not proceeded with as 
directed. 

Under s. 583 of the Mun. Act, a mandamus only issues where 
one of two municipalities bound to repair refuses to do so after 
notice. In such case mandamus is a remedy in addition to an 
action by the owner of propei*ty injui*ed by such refusal. Damage 
from neglect after notice is conclusive evidence of negligence. 

The section has no reference to a case in which the drainage 
work has never been fully completed. 

The township of S. could not claim pecuniary compensation 
for negligence causing injury to private land or even causing 
a general nuisance. Its right to such compensation is confined 
to cost of repairing and restoring roads washed away by floods 
caused by such negligence. 

Appeal allowed with costs and cross-appeal dismissed. 
Meredith, Q.C, for appellants. 
P^g^i Q-0., for respondents. 



June 28, 1892. 

Ontario.] 

Penman Mfg. Co. v. Bboadhiad. 

Contract — Manufacture of patented articles^ Substitution of new 

agreement for — Evidence. 

B. was the patentee of a machine called the Windsor Loom, for 
making skirtings, etc., and in 1884 she entered into an agreement 
with the defendant company to supply them with the looms on 
which they were to manufacture the goods and pay a i*oyalty of one 
cent a square yard thereon, the minimum of such royalty to be 
$50 a month. ThepatentofB. was to expire in 1891. Prior to this 
agreement, in 1882, B. had granted to P., the head of the defend- 
ant company, a license to manufacture blankets under another 
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patent fbr a like royalty. These agreements wei*e carried out 
until 1887. In the meantime B. had patented another device for 
making blankets, and considerable correspondence had taken 
place between her and the company with regard to the manufao- 
tare of the latter patented article, and the company, who had 
been unable to sell the skirtings, offered to take both patents for 
a year, pa3ring therefor $1,000 royalty, which B. accepted. At 
the end of the year B. claimed that the original agreement was 
still in force and was to continue until the patent expired, and 
she brought an action for royalties due her under the same. 

Held, reversing the judgment of the Court of Appeal, Tasche- 
reau, J., dissenting, that the correspondence and other evidence 
showed that the agreement made in 1887 was in substitution for, 
and superseded the original agreements, and B. had no right to 
claim any royalty under the latter. 

Appeal allowed with costs. 

Crerar^ Q.O., for appellants. 

Masten dh Moffatt for respondent. 



JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 

London, July 30, 1892. 

Coram Lord Watson, Lord Hannrn, Lord Maonaohten, Lord 
Shand, Lord Morris, Sir Biohard Couch. 

CiTT OF Winnipeg v. Barritt. — City of Winnipeg v. Logan.* 

Constitutional law — The Manitoba and B. N, A. Acts^-Benomina- 
tional schools in Manitoba — Eight of Soman CathoUc or English 
Church thereto — Manitoba Schools Act of 1890. 

1. The Manitoba PMic Schools Act of 1890, 53 Vie. cap. 38, is intra vires 

of the LegisUUvre of that Province, 

2. The provisions of subsections 2 and 3 of section 22 of the Manitoba Act do 

not operate to withdraw such a question as that involved in the present ease 
Jrom the jurisdiction of the ordinary tribunals of the country. 

3. The establishment of a national system of education upon an unsectarian 

basii is not so inconsistent with the right to set tfp and maintain denomi' 
national schools that the two things cannot exist together, or that the existr 
ence of the one necessarily implies or involves immunity from taxation for 
the purpose of the other. 

•3W.L.T.,147. 
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4. There were no rights or privileges ivith respect toldenominational schools ex- 
isting by law or practice in Manitoba at the time oftheUnicn with Cbiuuia, 
which were prQudicially affected by said PMic Schools Act, 

6. The schools established by said Act are 7U>t Protestant schools but wnsectarian 
schooh, and no right or privilege of any denomination is prejudicially af- 
fected by the fact that, ovfing to religious convictions, its members feel com- 
pelled to support their ovm separate schools, and find themselves unabU to 
partake of the advantages of the public unsectarian schools far which they 
are taxed in common with other denominations. 

6. The word **practioe " in subsection 1 of section 22 of the Manitoba Act is 
not to be conHrued as equivalent to " custom having the force of lawJ' 

The Manitoba Act, sec. 22, provides : 

In and for the province the said legislature may exclusively 
make laws in relation to education, subject and according to the 
following provisions : 

(1) Nothing in any such law shall prejudicially affect any 
right or privilege with respect to denominational schools which 
any class of persons have by law or practice in the Province at 
the union. 

(2) An appeal shall lie to the Governor-General in Council 
from any act or decision of the legislature of the Province, or of 
any provincial authority, affecting any right or privilege of the 
Protestant or Boraan Catholic minority of the Queen's subjects 
in relation to education. 

(3) In case any such Provincial law, as from time to time 
seems to the Gt>vernor-Gx)neral in Council requisite for the due 
execution of the provisions of this section, is not made, or in case 
any decision of the Governor-General in Council on any appeal 
under the section is not duly executed by the proper Provincial 
authority in that behalf, then, and in every such case, and as far 
only as the circumstances of each case require, the Parliament of 
Canada may make remedial laws for the due execution of the 
provisions of this section, and of any decision of the Governor- 
General in Council under this section. 

The B. N. A. Act, sec. 93, provides : 

(1) Nothing in any such law shall prejudicially affect any right 
or privilege with respect to denominational schools which any 
class of pei*sons have by law in the Province at the union 

By the " Act respecting the Public Schools " and the " Act 
respecting the Department of Education,'' both assented to on 
March 31, 1890, the Legislature of Manitoba purported to abolish 
the system of Separate Schools for ProtcAtants and Boman Ca- 
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tholics, which at that time was in existence in said Province, and 
established instead a system under which the public schools were 
organized in all the school districts without regard to the reli- 
gious views of the ratepayers. 

The City of Winnipeg on July 14, 1890, passed a by-law, No. 
480, to authorize an assessment for city and school purposes in 
that city for the current municipal year. On July 28 another 
by-law, No. 483, was passed amending the former by-law. 

On October 7, 1890, ooe John Kelly Barrett, a Boman Catho- 
lic ratepayer of said city, obtained, under Municipal Act, 53 Y., 
c. 51, s. 258, a summons for an order to quash said by-laws for 
illegality, and that upon the following among other grounds : 

1. That because by the said by-laws the amounts to be levied 
for school pui-poses for the Protestant and Catholic schools are 
united, and one rate levied upon Protestants and Boman Catho- 
lics alike for the whole sum/' 
No other ground was stated. 

On November 24, 1890, the Hon. Mr. Justice Eillam delivered 
judgment in the matter and made an order dismissing the sum- 
mons with costs. (1 W. L T. 157.) 

The applicant appealed to the Full Court of Queen's Bench for 
Manitoba from the judgment of Eillam, J., and on February 2, 
1891, the last mentioned Court, (Taylor, C. J., Dubuc and Bain, 
J J.,) gave judgment dismissing the appeal with costs, Dubuc, J., 
dissenting. (1 W. L. T. 195.) 

Barrett thereupon appealed to the Supreme Court of Canada, 
which on October 28, 1891, gave judgment unanimously in his 
favour, over-ruling the judgments of the Manitoba Courts. 

Shortly thereafter the respondent Logan, a member of the 
Church of England, and a ratepayer, made application to quash 
by-law No. 514, of the city of Winnipeg, for levying and raising 
the assessment for the year 1891, on the grounds '' (1) That by 
the said by-law the amount estimated to be levied for school ex- 
penditure is levied upon members of the Church of England and 
all other religious denominations alike. (2) That it is illegal to 
assess members of the Church of England for the support of 
schools which are not under the control of the Church of Eng- 
land, and in which there are not taught religious exei^cises pre- 
scribed by said church." 

The affidavit filed in support of the application alleged that at 
the time of the union with Canada of what is now the province 
of Manitoba, there were in operation a number of parochial 
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schools, in which the distinctive principles and doctrines of the 
Church of England were taaght, and which were supported by 
members of that church, and out of the fVmds of the church. 

The Full Court of Queen's Bench for Manitoba on December 
14 last, gave judgment in the applicant's favour, following the 
Supreme Court's decision in Barrett v. Winnipeg, supra, and hold- 
ing that the membera of the Church of Bngland in Manitoba had 
the same right to denominational schools as the Eoman Catho- 
lics. (3 W. L. T. 11.) 

The City of Winnipeg appealed from the judgment of the Su- 
preme Court in the first case and fi'om the judgment of the Court 
of Queen's Bench, founded on that of the Supreme Court, in the 
second. 

The appeals were argued (July 12-15) before the above mem- 
bers of the Committee. 

Sir Horace Davey, Q. C, DdUon McCarthy, Q. C. (Canadian 
Bar), and Joseph Martin, (Canadian Bar) for the appellants. 

The Attorney General, 8. H. Blake, Q. C, (Canadian Bar) /. S. 
Ewart, Q. C, (Canadian Bar) and F. 0. Oore for respondent 
Barrett. 

Bam for respondent Logan. 

The facts, other than those above stated, sufficiently appear in 
the judgment which was delivered by Lord Macnaghten as fol- 
lows : — 

Lord Maonaqhtkn : — 

These two appeals were heard together. In the one case the 
City of Winnipeg appeals from a judgment of the Supreme Court 
of Canada, reveraing a judgment of the Court of Queen's Bench 
Tor Manitoba, and in the other fVom a subsequent judgment of the 
Court of Queen's Bench for Manitoba, following the judgment of 
the Supreme Court. The judgments under appeal quashed certain 
by-laws of the City of Winnipeg, which authorized assessments 
for school purposes in pursuance of ihe Public Schools Act, 1890, 
a statute of Manitoba to which Soman Catholics and members of 
the Church of England alike take exception. The views of the 
Boman Catholic Church were maintained by Mr. Barrett^ the 
case of the Church of England was put forwai*d by Mr. Logan. 
Mr. Logan was content to rely on the arguments advanced on 
behalf of Mr. Barrett, while Mr. Barrett's advisers were not pre- 
pared to make common cause with Mr. Logan, and naturally 
would have been better pleased to stand alone. The controversy 
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which has given rise to the present litigation is, no doubt, beset 
with difficulties. The result of the controvei*87 is of serious mo- 
ment to the Province of Manitoba, and a matter apparently of 
deep interest throughout the Dominion. But in its legal aspect 
the qnestion lies in a very narrow compass. The duty of this 
board is simply to determine as a matter of law whether, accoi*d- 
ing to the true construction of the Manitoba Act, 1870, having 
regard to the state of things which existed in Manitoba at the 
time of the Union, the Provincial Legislature has or has not ex- 
ceeded its powers in passing the Public Schools Act, 1890. Mani- 
toba became one of the provinces of the Dominion of Canada 
under the Manitoba Act, 1870, which was afterwai*d8 confirmed 
by an Imperfttl Statute, known as the British North America 
Act, 1871. Before the Union it was not an independent province, 
with a Constitution and a Legislature of its own. It formed part 
of the vast territories which belonged to the Hudson's Bay Com- 
pany and were administered by theii* officers and agents. The 
Manitoba Act, 1870, declared that the provisions of the British 
North America Act, 1867, with certain exceptions not material 
to the present question, should be applicable to the province of 
Manitoba, as if Manitoba had been one of the provinces originally 
united by the Act. It established a Legislature for Manitoba, 
consisting of a Legislative Council and a Legislative Assembly, 
and proceeded, in section 22, to re-enact with some modifications, 
the provisions with regard to education which are to be found in 
section 93 of the British North America Act, 1867. Section 22 
of the Manitoba Act, so far as it is material, is in the following 
terms : 

'' In and for the province the said Legislature may exclusively 
*' make laws in relation to education, subject and according to 
** the following provisions : 

" (1) Nothing in any such law shall prejudicially affect any 
'' right or privilege with respect to denominational schools which 
^^ any class of persons have by law or practice in the pi*ovince at 
'' the Union." 

Then follow two other subsections. Subsection 2 gives an 
" appeal," as it is termed in the Act, to the Governor-General in 
Council from any act or decision of the Legislature of the pro- 
vince or any provincial authority " affecting any right or privi- 
lege of the Protestant or Roman Catholic minority of the Queen's 
subjects in relation to education.'' Subsection 3 reserves certain 
limited powei*s to the Dominion Parliament in the event of the 
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Pi*ovincial Legislatare failing to comply with the requirements 
of the section or the decision of the Governor-General in Council. 
At the commencement of the argument a donbt was suggested as 
to the competency of the present appeal in consequence of the so 
called appeal to the Governor-General in Council provided by the 
Act. But their Lordships are satisfied that the provisions of 
subsections 2 and 3 do not operate to withdraw such a question 
as that involved in the present case from the jurisdiction of the 
ordinary tribunals of the country. Subsections 1, 2 and 3 of sec- 
tion 22 of the Manitoba Act, 1870, differ but slightly from the 
coiTesponding subsections of section 93 of the British North 
America Act, 1867. The only important difference is that in the 
Manitoba Act, in subsection 1, the words " by law**' are followed 
by the words ** or practice," which do not occur in the corres- 
ponding passage in the British North America Act, 1867. These 
words were no doubt introduced to meet the special case of a 
countiy which had not aa yet enjoyed the security of laws pro- 
perly so called. It is not perhaps very easy to define precisely 
the meaning of such an expression as ^^ having a right or privi- 
lege by practice." But the object of the enactment is tolerably 
clear. Evidently the word *' practice " is not to be construed as 
equivalent to " custom having the force of law." Their Lord- 
ships are convinced that it must have been the intention of the 
Legislature to preserve every legal right or privilege, and every 
benefit or advantage in the nature of a right or privilege, with 
respect to denominational schools which any class of persons 
practically enjoyed at the time of the Union. What, then, was 
the state of things when Manitoba was admitted to the Union? 
On this point there is no dispute. It is agreed that there was 
no law, or regulation, or ordinance, with respect to education, in 
force at that time. There were, therefore, no rights or privileges 
with respect to denominational schools existing by law. The 
practice which prevailed in Manitoba before the Union is also a 
matter on which all parties are agreed. The statement on the 
subject by Archbishop Tach^, the Eoman Catholic Archbishop of 
St. Boniface, who has given evidence in Barrett's case, has been 
accepted as accurate and complete. ** There existed/' he says, 
** in the territory now constituting the Province of Manitoba a 
** number of effective schools for children. These schools were 
** denominational schools, some of them being regulated and con- 
" trolled by the Eoman Catholic church, and othera by various 
" Protestant denominations. The means necessary for the sap- 
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" port of Eoman Catholic schools were supplied, to some extent, 
'' by school fees, paid by some of the parents of the children who 
*' attended the schools, and the rest were paid out of the Ainds 
" of the chnrch contributed by its members. During the period 
** referred to Boman Catholics had no interest in, or control over, 
^* the schools of the Protestant denominations, and the members 
'* of the Protestant denominations had no interest in, or control 
" over, the schools of the Boman Catholics. There were no 
" public schools in the sense of State schools. The members of 
'* the Boman Catholic Church supported the schools of their own 
" church for the bene6t of the Boman Catholic children, and 
'' were not under obligation to and did not contribute to the 
'^ support of any other schools." Now, if the state of things 
which the Archbishop describes as existing before the Union had 
been a system established by law, what would have been the 
rights and privileges of the Boman Catholics with respect to de- 
nominational schools ? They would have had by law the right 
to establish schools at their own expense, to maintain their schools 
by school fees or voluntary contributions, and to conduct them 
in accordance with their own religious tenets. Eveiy other reli- 
gious body, which was engaged in a similar work at the time of 
the Union would have had precisely the same right with respect 
to their denominational schools. Possibly this right if it had 
been defined or recognized by positive enactment, might have 
had attached to it, as a necessary or appi*opriate incident, the 
right of exemption from any contribution under any circumstan- 
ces to schools of a different denomination. But, in their lord- 
ships' opinion, it would be going much too far to hold that the 
establishment of a national system of education upon an unsect- 
arian basis is so inconsistent with the right to set up and main- 
tain denominational schools that the two things cannot exist 
together, or that the existence of the one necessarily implies or 
involves immunity fi*om taxation for the purpose of the other. 
It has been objected that if the rights of Boman Catholics, and 
of other religious b(^ies, in respect to their denominational 
schools, are to be so strictly measured and limited by the prac- 
tice which actually prevailed at the time of the Union, thoy will 
be reduced to the condition of a " natural right" which ^'does 
not want any legislation to protect it." Such a right, it was said) 
cannot be called a privilege in any proper 8.en6e of the word. If 
that be so, the only result is that the protection which the Act 
purports to extend to rights and privileges existing '^ by prac- 
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tice " has no more operation than the protection which it par- 
ports to affoi*d to rights and privileges existing '' by law/' It 
can hardly be contehded that in order to give a substantial opera- 
tion and effect to a saving clause expressed in general terms, itie 
incumbent upon the court to discover privileges which are not 
apparent of themselves, or to ascribe distinctive and peculiar 
features to rights which seem to be of such a common type as 
not to deserve special notice or require special protection. Man- 
itoba having been constituted a province of the Dominion in 
1870, the Pi*ovincial Legislature lost no time in dealing with the 
question of education. In 1871 a law was passed which establish- 
ed a system of denominational education in the common schools 
as they were then called. A board of education was formed, 
which was to be divided into two sections, Protestant and Boman 
Catholic. Each section was to have under its control and man- 
agement the discipline of the schools of the section. Under the 
Manitoba Act the province had been divided into twenty-four 
electoral divisions for the pui*pose of electing members to serve 
in the Legislative Assembly. By the Act of 1871, each electoral 
division was constituted a school district, in the first instance. 
Twelve electoral divisions, " comprising mainly a Protestant pop- 
ulation/' were to be considered Protestant school districts; 
twelve, '' comprising mainly a Eoman Catholic population," 
were to be considered Eoman Catholic school districts. With- 
out the special sanction of the section there was not to be 
more than one school in any school district. The male inhabit- 
ants of each school district, assembled at an annual meeting, 
were to decide in what manner they should raise their contribu- 
tions towai*ds the support of the schools, in addition to what was 
derived from public funds. It is perhaps not out of place to ob- 
serve that one of the modes prescribed was '^ assessment on the 
property of the school district," which must have involved, in 
some cases at any rate, an assessment on Roman Catholics for 
the support of a Protestant school, and the assessment on Fix)- 
testants for the support of a Boman Catholic school. In the 
event of an assessment there was no provision for exemption, 
except in the case of a father or guardian of a school child, a 
Protestant in a Boman Catholic school district, or a Boman 
Catholic in a Protestant school district — who might escape 
by sending the child to the school of the nearest district 
of the other section and contributing to it an amount equal 
to what he would have paid if he belonged to that district 
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The laws relating to education were modified from time to 
time, but the system of denominational education was main- 
tained in full vigor until 1890.- An act passed in 1881, fol- 
lowing an act of 1875, provided among other things that the 
eetablishment of a school district of one denomination should 
not prevent the establishment of a school district of the other 
denomination in the same place, and that a Protestant and a 
Boman Catholic district might include the same temtory in 
whole or in part. From the year 1876 until 1890 enactments 
were in force declaring that in no case should a Protestant rate- 
payer be obliged to pay for a Boman Catholic school or a Boman 
Catholic ratepayer for a Pi'otestant school. In 1890 the policy 
of the past 19 years was reversed, and the denominational system 
of public education was entirely swept away. Two acts in rela- 
tion to education were passed. The first (53 Vict. c. 37) estab- 
lisbed a Department of Education and a Board consisting of seven 
members known as the " Advisory Board." Four members of the 
Boaitl were to be appointed by the Department of Education, 
two were to be elected by the public and high school teachers, 
and the seventh member was to be appointed by the University 
Council. One uf the powers of the Advisory Board was to pre- 
scnbe the forms of religious exercises to be used in the schools. 
The Public Schools Act 1890 (53 Vict. c. 38) enacted that all 
Protestant and Boman Catholic school districts should be subject 
to the provisions of the acf, and that all the public schools should 
be free schools. The provisions of the act with regard to reli- 
gious exercises are as follows : 

6. Beligious exercises in the public schools shall be conducted 
according to the regulations of the Advisory Board. The time 
for such religious exercises shall be just before the closing hour 
in the afternoon. In case the parent or guardian of any pupil 
notifies the teacher that he does not wish such pupil to attend 
such religious exercises, then such pupil shall be dismissed before 
any religious exercises take place. 

7. Beligious exercises shall be held in a public school entirely 
at the option of the school trustees for the district, and, upon re- 
ceiving written authority from the trustees, it shall be the duty 
of the teachers to hold such religious exercises. 

8. The public schools shall be entirely non-sectarian, and no 
religions exercises shall be allowed therein except as above pro- 
vided. 

The act then provides for the formation, alteration and union 
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of the school districts, for the election of the school trustees, and 
for levying a rate on the taxable property in each school district 
for school purposes. In cities the municipal council is required 
to levy and collect upon the taxable pi-operty within the munici- 
pality such sums as the school trustees may require for school 
purposes. A portion of the legislative grant for educational 
purposes is allotted to public schools ; but it is provided that any 
school not conducted according to all the provisions of the act, or 
any act in force for the time being, or the regulations of the 
Department of Education, or the Advisory Board, shall not be 
deemed a public school within the meaning of the law and shall 
not participate in the legislative grant. Section 141 provides 
that no teacher shall use or permit to be used as text books any 
books except such as are authorized by the Advisory Board, and 
that no portion of the legislative grant shall be paid to any school 
in which unauthorized books are used. Then there are two sec- 
tions (178 and 179) which call for a passing notice, because, ow- 
ing apparently to some misapprehension, they are spoken of in 
one of the judgments undei* appeal as if their effect was to con- 
fiscate Boman Catholic prope»*ty. They apply to cases where the 
same territory was covered by a Protestant school district and 
by a Boman Catholic school district. In such a case Boman Catho- 
lics were really placed in a better position than Protestants. 
Certain exemptions were to be made in their favour if the assets 
of their district exceeded its liabilities, or if the liabilities of the 
Protestant school district exceeded its assets. But no correspond- 
ing exemptions were to be made in the case of Protestants. Such 
being the main provisions of the Public Schools Act, 1890, their 
Loi*dships have to determine whether that act prejudicially affects 
any right or privilege with respect to denominational schools 
which any class of persons had by law or practice in the province 
at the Union. Notwithstanding the Public Schools Act, 1890, 
Boman Catholics and meinbei*s of eveiy other religious body in 
Manitoba are free to establish schools Uiroughout the Province; 
they are free to maintain their schools by school fees or voluntary 
subscriptions ; they are free to conduct their schools according to 
their own religious tenets without molestation or interference. 
No child is compelled to attend a public school. No special ad- 
vantage other than the advantage of a free education in schools 
conducted under public management is held out to those who 
attend. But then it is said that it is impossible for Boman Catho- 
lics or for members of the Church of England (if their views 
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are correctly represented by the Bishop of Eupert's Land, who 
has given evidence in Logan's case) to send their children to 
pnblic schools where the education is not superintended and 
directed by the authorities of their church, and that therefore 
Boinan Catholics and members of the Church of England who 
are taxed for public schools, and at the same time feel themselves 
compelled to support their own schools, are in a less favourable 
position than those who can take advantage of the free education 
provided by the act of 1890. That may be so. But what right 
or privilege is violated or prejudicially affected by the law ? It 
is not the law that is in fault ; it is owing to religious convic- 
tions, which evei-ybody must respect, and to the teaching of 
their church, that Boman Catholics and members of the Church 
of England find themselves unable to partake of the advantages 
which the law offers to all alike. Their Lordships are sensible 
of the weight which must attach to the 'unanimous decision of 
the Supreme Court. They have anxiously considered the able 
and elaborate judgments by which that decision has been sup- 
ported. But they are unable to agree with the opinion which 
the learned judges of the Supreme Court have expressed as to the 
rights and privileges of Boman Catholics in Manitoba at the time 
of the Union. They doubt whether it is permissible to refer to 
the course of legislation between 1871 and 1890, as a means of 
throwing light on the previous practice or on the construction of 
the saving clause in the Manitoba Act. They cannot assent to the 
view, which seems to be indicated by one of the members of the 
Supreme Coui*t, that public schools under the Act of 1890, are in 
reality Protestant schools. The Legislature has declared in so 
many words that the public schools shall be entirely unsectarian, 
and that is carried out throughout the Act. With the policy of 
the Act* of 1890 their Lcii^ships are not concerned, but they can- 
not help observing that, if the views of the respondents were to 
prevail, it would be extremely difficult for the Provincial Legis- 
lature, which has been entrusted with the exclusive power of 
making laws relating to education, to provide for the educational 
wants of the more sparsely inhabited districts of a country almost 
as lai*ge as Great Britain, and that the powers of the Legislature 
which on the face of the Act appear so large, would be limited to 
the useful but somewhat humble office of making regulations for the 
sanitary condition of school houses, imposing rates for the support 
of denominational schools, enforcing the compulsory attendance 
of scholars, and matters of that sort. In the result their lord- 
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ships will humbly advise Her Majesty that theee appeals ought 
to be allowed, with costs. In the City of Winnipeg v. Barrett, it 
will be proper to reverse the order of the Supreme Court with 
costs, and to restore the judgment of the Court of Queen's Bench 
for Manitoba. In the City of Winnipeg v. Logauy the order will 
be to reverse the judgment of the Court of Queen's Bench, and to 
dismiss Mr. Logan's application and discharge the rule nisi and 
the rule absolute with costs. 



GENERAL NOTES. 



CaiMB IN THB United States. — It has to be confessed that 
there is a larger number of crimes of violence committed in the 
United States than in any other civilized country in the world. 
The number of such crimes is out of proportion to the popula- 
tion. President Andrew D. White, in a lecture addressed at 
Chautauqua, discussed the whole problem in this country. The 

number of deaths b^ mui*der in the United States is more than 
double the average in the most criminal countries in Europe, and 
the number is increasing apparently in a ratio much greater than 
the population. In 1890 the number of reported murders was 
about four thousand ; in 1891 very nearly six thousand. The 
chief explanation of these extraorainary numbers is even more 
ominous. The great majority of the murderers are at lar^e ; 
they never have been punished, and never will be. In 1891, 
with nearly six thousand murders, there were only one hundred 
and twenty-three inflictions of the death penalty, only one to 
forty-ei^ht muitiers. It is evident that, the lax administration 
of the Taw is a chief cause for what we discover. There are 
portions of our country where murderers are seldom punished. 
That is true in some of our lai*ge cities. The lax administra- 
tion of- the law and the delay which our local methods allow, 
are responsible for an enormous amount of the evil. Men kill 
and expect to go free, and they succeed. The Charleston Nem 
desei*ves great credit for its effort lo expose the homicidal 
mania in South Carolina. It had occasion to record fifty-two 
murders in the first six months of last year, as a result largely 
of a lax administration of the law. We suppose there is, on ao 
average, about one man lynched a day in the United States. 
To be sure these things are confined to sections of the country. 
In some portions we hear nothing of them, but the grand 
&ggi'6g<^te makes a record which is terrible to contemplate. 
We need legislation which shall make justice more swift and 
sure in the interests of the public instead of in the interests 
of the criminal, and then we need more elementary instruction 
in morals in all our schools, from the lowest to the highest, and 
more preaching of righteousness in our pulpits. — The Independent. 
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CURRENT TOPICS AND CASES. 

The September term of the Court of Appeal, at Montreal, 
commenced with a list of 188 inscriptions, showing work 
on hand for at least five terms, or one fall year. If this 
list be cleared in the term of May next, together with the 
cases entitled to be heard by privilege, the Oonrt will 
have accomplished a fair year's work. Considerable pro- 
gress was made daring the term, which was not broken 
by the occurrence of any holiday. Twenty-three cases 
were heard in full on the merits ; one was submitted on 
the factums without oral argument; two were settled 
out of court ; three appeals were dismissed on motion ; 
and four appeals were declared abandoned, no proceed- 
ing having taken place within a year. The (Ulibiris 
remaining over from the May term were all disposed of, 
with one exception in which the record was in an irregu- 
lar condition. Thirteen cases were decided on the merits, 
in ten of which the appeal was dismissed unanimously ; 
in one the judgment was reversed ; and in two the 
judgment was reformed. The number of appeals dismis- 
sed unanimously may be considered to indicate several 
things; first, that the work in the courts below is 
performed with considerable care and with sound judg- 
ment ; second, that the Appeal Court is not inclined to 
disturb the findings of the lower courts on questions of 
fact ; third, that counsel should not institute an appeal 
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simply because they are dissatisfied with Ihe first 
judgment ; they must be prepared to give solid reasons 
for the faith which is in them. 



The bulk of legislation in England is singularly small 
compared with what lawyers have to deal with in the 
United States, or even in the Dominion of Canada. The 
London Law Journal has counted the number of Acts 
during the past century, and the total is only 11,268, an 
average of 112 per annum. The number has been 
diminishing instead of increasing, the total for the twenty 
years ending 1889 being only 1687 against 2759 for the 
twenty years ending 1809. It must be remembered, 
however, that a considerable number of consolidation 
Acts have been passed in recent years. If it ever come 
about that the United Kingdom is split up into sections, 
with home rule established in each, the legislative out- 
put will soon show a marked increase. 



Some figures given by Mr. Justice Oave, in an 
elaborate review published by him of the proposals of the 
Council of Judges, are of interest as showing the proi>or- 
tion of cases which are reported in England. An 
erroneous impression prevails here that under the official 
system of reporting in England, almost every decision — 
more particularly of the higher courts — appears in due 
course in the Law Reports. It will be seen that this is 
very far from being the case. Mr. Justice Cave gives the 
figures in detail for five years. We need not repeat all 
these figures, but simply take the average. It appears, 
then, that the yearly average of appeals from the Queen's 
Bench Division is as follows : — Final appeals, 125 ; inter- 
locutory appeals, 128 ; original motions, 57 ; bankruptcy 
appeals, 48 ; total 848. Now, the yearly average of 
appeals from the Queen's Bench Division reported in the 
Law Reports is as follows : — Final appeals, 54 ; interlo- 
cutory appeals, 19 ; bankruptcy appeals, 16 ; total, 89. 
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Mr. Justice Cave says, " we may fairly conclude from this 
that the other 259 cases presented no features of general 
interest.'' It appears, therefore, that one case in five, 
even of the appeals, is all that appears in the reports. 



In Gup V. Pari, June 2.i, 1892, the Court of Beview at 
Montreal had to decide a point in reference to promis- 
sory nott^s, in which the principle of the civil law, if 
applicable, would lead to a conclusion at variance with 
the law of England. The question was whether the 
endorser is discharged by delay given to the maker by the 
creditor. Art. 2840, O.O., says that "in all matters 
relating to bills of exchange not provided for in this code, 
recourse must be had to the laws of England in force on 
the 30th May, 1849." The majority of the Court of 
Review held that this applied only to the form, negotia- 
bility and proof of the instrument, and not to matters of 
civil obligation resulting from the contract created thereby, 
in regard to which recourse must be had, in their opin- 
ion, to the provisions applicable thereto to be found in 
other parts of the code. Treating the endorser as a surety, 
the majority of the Court, Loranger and Tellier, JJ., 
reversed the judgment of G-ill, J., and held that the 
endorser is not discharged by delay given to the maker 
by the creditor (Art. 1961, C.C.) Mr Justice Davidson dis- 
sented. This has been a controverted point in the past, 
but with respect to cases which may occur in the future. 
Section 8 of the Amending Act of 1891 appears to settle 
the question in the sense of the judgment of Mr. Justice 
G-ill, for it is enacted that '^ the rules of the common law 
of England, including the law merchant, save in so far as 
they are inconsistent with the express provisions of the 
said Act (the Act of 1890) as hereby amended, shall apply, 
and shall be taken and held to have applied from the date 
when the said Act came into force, to bills of exchange, 
promissory notes and cheques." The effect of this clause 
will be to promote harmony of jurisprudence in the 
several provinces of the Dominion. 
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THE LATE CHIEF JUSTICE RITCHIE. 

Sir Wm. Johnston Bitchie, Chief Justice of the Sapreme Court 
of Canada, died at Ottawa, Sept. 25, as the result of a oold con* 
tracted while returning to the capital about two weeks previooBlj. 

The deceased was born at Annapolis, N.S., Oct. 28, 1813. He 
was educated at Piotou, and studied law with bis brother, who 
was afterwai^ds Chief Judge of Equity in Nova Scotia. In 1838 
he was called to the Bar of New Brunswick. In 1854 be was 
named Q.C. He i*epre8ented St. John in the New Brunswick 
Assembly from 1846 till 1851, and from 1854 till August, 1855, 
when he was appointed a justice of the New Brunswick Supreme 
Court. He was for some time a member of the executive ooancil 
of New Brunswick. In December, 1865, on the death of Hon. 
Eobert Parker, he was appointed Chief Justice of New Brunswick. 

On the 8th October, 1875, he was called to a seat on the 
Supreme Court bench, and in 1879 was elevated to the chief 
justiceship. On November 1,1881, he had the honor of knight- 
hood conferred upon him. Sir William Ritchie was twice mar- 
ried, first to Miss Strong, of St. Andrews, N.B., and, secondly, in 
1854, to Grace Vernon, daughter of the late Thos. L. Nicholson, 
of St. John, and a step-daughter of the late Admiral Wm. F. 
Owen, R.N. He served as administrator of the Government of 
Canada for six months, from July, 1881, to January, 1882, dar> 
ing the absence of the Marquis of Lome, and at other times 
during the absence of the Governor-G^neml. He has taken an 
active part in the business of his Court, and his judgments have 
been distinguished by learning and ability. 



JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 

London, July 30, 1892. 

Present : — Lords Watson, Hosnousi and Shand. 

CoNNEOTiouT FiBi INSURANCE Co. (plaintiff), appellant; and 

ELavanagh (defendant), respondent. 

Principal and Agent— Fraud— T^amfer of fire insurance risk — Owi- 

tract— Agent— Powers of— Art. 1735, C, C— Custom — Question 

raised for first time before court of last resort. 

The respondents an inswrance brokeTf wm the agent in Mcntreal of Uoo foreign 
insurance companies, one of which instructed him to caned a certain risk 
in Montreal which respondent had accepted. After suggesting a reoon^ 
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iideraHon, and the order being repeated, he complied, and then imme' 
diately trantf erred the ri$k to the other Company for which he toai agent 
{the appellant), without informing them that the ri$k had been rejected by 
thefitet Company. He made the trantf er, moreover, wiihout the knowledge 
of the inmred, and vnthotU notice to them. On the same day, and soon 
after the entries connected mth- the transaction had been made in the books, 
afire occurred in the premises insured, and the loss was paid in ordinary 
course, after adjustment, by the Con^pany to which the risk had been 
transferred. In an action afterwards brought by the latter (igainst the 
respondent, to be reimbursed the amount of the loss, which they alleged 
they had paid without cause, and upon false representations by respondent : 
Hbld '.-^Affirming the judgment of the Court of Queen's Bench, M. L. R, 
7 Q. B. 323, that the transfer of the risk to the Company appellant having 
been made by respondent in good faith, before the Hre occurred, and in 
aecordanee with the custom of insurance brokers in Montreal, the charge 
of fraud wcu not established, and as thcU was the only issue the appellant 
was entitled to raise, the action mtut be dismissed. — When a question of 
law is raised for the first time in a court of last resort, upon the construe^ 
tion of a document, or upon facts either admitted or proved beyond con- 
troffersy, it is not only competent btjH expedient, in the interests of justice, 
to entertain the plea. But such a course ought not to be followed, unless 
the Court is satisfied that the evidence upon which they are asked to decide 
estahlishes beyond doubt that the facts, if fully investigated, would have 
supported the new plea. 

Lord Watson : — In this case the argument addressed to their 
Lordships was not confined to the points which were submitted 
for the decision of the Courts below. Before dealing with these 
controverted questions, whether old or new, it will be convenient 
to notice the facts which are not now in dispute. 

The respondent, Walter Kavauagh, in the year 1888, acted as 
agent in Montreal for three different companies carrying on the 
business of fire insurance. A gentleman, named Warden King, 
had insured with him certain premises in Montreal, occupied as 
a paper-box factory, under a policy from one of these concerns, 
the British America Assurance Company, which expired on the 
8th July, 1888. Before that date the company intimated to 
the respondent that they declined to renew the policy on any 
terms ; whereupon he, being desirous to keep the insurance in 
his office, communicated with the son of the assured, who acted 
for his father in these matters, and, with his assent, opened an 
insurance with the Scottish Union and National Insui*ance Com- 
pany. On behalf of that company he issued to Mr. King a 
document termed an interim receipt, and received in exchange 
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for it a year's premium of $68.75. The receipt, which the re- 
spondent had admittedly power to issue, constituted an insurance 
for thirty days from the 8th July, subject to cancelment at any 
time within that period, upon written notice to the assured. On 
the 12th July he received a letter from the manager of the 
Scottish Ck>mpany, instructing him to cancel, in reply to which 
he wrote a letter of remonstrance, urgin^c that the risk was one 
which the company ought to have no hesitation in accepting. 
On the 13th July an answer ftrom the manager, confirming pre- 
vious instructions, reached his office, was there opened by Mr. 
Stanger, his chief clerk, and was then forwarded to and received 
by the respondent on the evening of the same day. 

The respondent went to his office early on the morning of 
Saturday, the 14th July, when he directed Mr. Stanger to trans- 
fer the insurance from the Scottish to the appellant company, 
and was informed that, in accordance with usual practice, the 
transfer had already been made in his books. The respondent 
left early in the forenoon; and, after his departure, Mr. Stanger 
posted, about 2 p.m., a report to the appellants, informing them, 
inter cUia, that an insurance of Mr. King's premises had been 
effected on their behalf. The office was then closed for the day, 
and immediately aflerwaitis Mr. Stanger learned that there was 
a fire on the premises, but could not ascertain the amount of 
damage which had been done. 

The respondent heard of the fire for the first time on the Sum 
day forenoon, from Mr. King, junior, whom he then informed 
that the insurance had been transferred from the Scottish to the 
appellant company. Mr. King, whose father still held the interim 
receipt of the Scottish Company, without notice of cancellation, 
states that he said in reply, *' Well, I will expect you to see me 
out of the matter." According to the respondent's account, the 
answer he received was, ^* All right ; do whatever you like with 
it." On the Monday, a written claim for the amount of his 
loss was preferred by Mi*. King against the appellants, and the 
claim and an estimate of the loss was, on that day, sent to them 
by the respondent. On the same day the premium which had 
been received by the respondent was transferred, in his cash book, 
from the credit of the Scottish Company to that of the appellants. 
Charles D. Hanson, an insurance adjuster, was, with their assent, 
appointed to act on behalf of the appellants; and, after receiving 
his report, they, on the 1st August, 1888, paid the sum of 
$2,872.32 to Mr. King. 
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The appellants filed a writ and declaration against the re- 
spondent in Janaary, 1889, in which they alleged that he had 
been guilty of wilfal deceit, and had fraudulently effected, or 
purported to effect, a transference of the insurance in his books 
after the fire had occurred, in the knowledge that the Scottish 
office, and not the appellants, were the only insurers at the time, 
with the fraudulent pui*pose of relieving himself of a possible 
claim at the instance of the Scottish Company in consequence of 
his neglect to give a written notice of cancellation, pursuant to 
their instructions. Upon that issue, the case went to trial be- 
fore Mr. Justice Wurtele, who acquitted the respondent of all 
imputations of fraud, and dismissed the action with costs. (M. 
L. R, 5 S. C. 262.) The appellants then carried the case to the 
appeal side of the Court of Queen's Bench, where, admitting that 
the transfer had been made in the respondent's books before the 
fire occurred, they nevertheless insisted that the charge of fraud 
had been proved. The Court of Queen's Bench, consisting of 
^YQ judges, unanimously affirmed the decision of Mr. Justice 
Wurtele, and dismissed the appeal with costs. (M. L. R, 7 Q. B. 
323.) 

Upon the argument of this appeal, the appellants maintained 
that the charges of fraud which they prefer are borne out by the 
evidence. It certainly appears to their Lordships that the con- 
duct of the respondent, when subsequently called upon to explain 
the particulars of the transaction, was neither candid nor credit- 
able, and was well calculated to excite suspicion ; but, upon the 
facts proved, their Loi*dships are unable to differ fVom the con- 
clusion at which all the learned judges below have arrived. 

The appellants did not confine their arguniCnt to the issue 
which alone was raised before Mr. Justice Wurtele and the Court 
of Appeal. They argued at great length that their pleadings, 
taken in connection with the evidence adduced at the trial, dis- 
close such negligence, or breach of duty, committed by the re- 
spondent acting in the capacity of their agent, as is in law suf- 
ficient to infer his liability to them for the sum claimed in this 
action. On the other hand, the respondent maintained that the 
new cause of action, brought forwaixl here for the first time, was 
not within the appellants' declai*ation, that the evidence led at 
the trial was not directed to it, and that it ought not to be en- 
tertained by this Board. 

Upon the merits of the new question, the argument of the re- 
spondent, shortly stated, was this : That he had authority fVom 
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Mr. King Junior, to transfer the risk from the Scottish Company 
to the^appellants, and that notice to cancel the receipt of the 
Scottish Company was therefore unnecessary ; that, according to 
the practice of insurance agents, a valid sabstitution was made 
by the entries of Saturday, 14th July, of the appellants for the 
Scottish Company as insurers of the premises; and that the 
practice was in conformity with the principles recognised in 
South V. Thompson (13 East, 274) and similar decisions. In any 
view, he maintained that his representations to the appellants, to 
the effect that they were the insurers at the time of the fire, were 
made by him in good faith, and in the reasonable belief that such 
was the fact, derived fVom the general understanding and course 
of dealing in that part of the world. He also maintained that 
Mr. Hanson, according to the custom of insurance offices there, 
was charged with the duty of inquiring into the legal liability of 
the appellants ; and that the whole circumstances bearing upon 
that liability, as they appeared in the respondent's books, were 
fhlly disclosed to him. 

Their LoixlshipB are of opinion that, in the circumstances of 
this appeal, the appellants are not entitled to mse any issue 
except that of fraud. They do not question the accuracy of the 
general rule laid down by the Court of Exchequer in Swinfm v. 
Lord Chelmsford (5 H. & K. 890), to the effect that, when a 
declaration discloses a certain state of facts, the plaintiff may 
recover upon the liability which the facts disclose. One material 
difference between that case and the present consists in the fact 
that the point there raised had been put forward at the trial, so 
that the defendant had notice of it. Thorn v. Bigland (8 Exchq. 
725), the other authority upon which the appellants relied, \n 
which the plaintiff was held to be precluded fh}m raising any 
other issue than fraud in the Appeal Court, comes much nearer 
to the present case. Baron Parke observed (8 Exchq. 730), " If 
" the words * falsely * and fraudulently ' can be struck out of a 
'^ declai'ation so as to leave a good cause of action, that may be 
''done.'' In this case it is of the essence of the appellants' 
declaration that the respondent was guilty of fraud, and that iB 
not proved. If the allegations of fraud and wilful misrepre- 
sentation were expunged, it is exceedingly doubtful whether 
there would remain an intelligible charge of negligence. 

Their Lordships do not find it necessary to rest their decisioD 
upon that ground. When a question of law is raised for the 
first time in a Court of last resort, upon the construction of a 
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docament, or upon facta either admitted or proved beyond 
controversy, it is not only competent but expedient, in the 
interests of justice, to entertain the plea. The expediency of 
adopting that course may be doubted, when the plea cannot be 
disposed of without deciding nice questions of fact, in consider- 
ing which the Court of ultimate review is placed in a much less 
advantageous position than the Courts below. But their Jjoi'dships 
have no hesitation in holding that the course ought not, in any 
case, to be followed, unless the Court is satisfied that the evidence 
npon which they are asked to decide establishes beyond doubt that 
the facts, if fully investigated, would have supported the new plea. 
To accept tho proof adduced by a defendant in order to clear 
himself of a charge of fraud, as representing all the evidence 
which he, could have brought forwaiti in order to rebut a charge 
of negligence, might be attended with the risk of doing injustice. 

In this case, there are various points upon which the evidence 
does not appear to their Lordships to be so fbll and satisfactory 
as it might and probably would have been, had the question of 
negligence been raised at the trial. The points touching the 
authority of the respondent to make a transfer of the risk on 
behalfof the assured, and the honesty of his belief in the validity 
of the ti*ansaction of which the appellants complain, depend, as 
wa8 shown by their argument, upon the degree of credibility to 
be attached to different witnesses, a matter which ought to have 
been submitted to the Judge before whom they were examined. 
There are two other points upon which light might have been 
thi*own, had the plea of negligence been taken before him, these 
being (1) the ordinary course of insurance business, and (2) the 
position and duties of an insurance adjuster. Were their Lord- 
ships to decide upon the evidence as it stands, and the arguments 
addressed to them, they could only be guided by their own 
knowledge of the course of insurance business in this country, 
which the evidence shows to be so far different from that fol- 
lowed in the city of Montreal, as to make it unsafe to assume 
that conduct which might tend to show negligence in tho one 
case would do so in the other. 

Their Lordships will therefore humbly advise Her Majesty to 

affirm the judgment appealed f^om and to dismiss the appeal, 

the costs of which must be borne by the appellants. 

Judgment affirmed. 
BompaSj Q. C, and Gore for appellants. 

FaUartorij Q. (?., and H. J. Kavanagh (of the Montreal Bar) for 

respondent. 
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PBOGBEDINQS IN APPEAL.^MONTBBAL. 

Thursday, September 15, 1892. 
Lucoste, C.J., Baby, Boiss^, Blanchet, J J. 

Bernier dh Choqaette,^ }iot\ou tbv dismUsal of appeal granted. 

Dichene do Citi de Montreal. — Motion for leave to appeal to 
Privy Council granted. 

St, Lawrence Sajar Refiaing Co. tk Ives. — Hearing concladed, 
on appeal from jadgment of Superior Court, Monti-eal, Ix>nuiger, 
J., May 12, 1890.— C.A.V. 

Johnson d; Hope. — Settled out of Court. 

Friday, September 16. 
Buby, Boss^, Blanchet, Hall, JJ. 

McLaughlin dk Grenier. — Peiition to quash inscription granted, 
and appeal dismissed. 

Syndics de la paroisse du St. S%crement de Stewtrt. — A^ppeal dis- 
missed on motion, without costs. 

Baby, Bosse, Blanchet, Hall, Tellier, JJ. 

/Starr de Leprohon. — Heard on appeal from judgment of Superior 
Court, Montreal, Tait J., Jan. 4, 1892.— C.A.V. 

Lacoste, C.J., Buby, Boss^, Blauehet, Hail, JJ. . 

College des'Midecins et Chirurgiens dk Pavfidss. — Heard on ap- 
peal from judgment of Superior Court, Montreal, deLorimier, J., 
Aug. 9, 1892.— C.A.V. 

Baker dc Societe de Construction MitropoUtaine. — Heard on ap- 
peal ft'om judgment of Superior Court, Montreal, Gill, J., Nov. 3, 
1890.— C.A.V. 

Saturday, September 17. 

LaoGste, C.J., Baby, Boss6, Blanchet, JJ. 

Kearney ds Vinette, — Motion for dismissal of appeal granted. 

Lacoste, C.J., Baby, Boss^, Hall, Wurtele, JJ. 

Canada Atlantic E. Co. de Norris. — Heai*d on appeal from judg- 
ment of Superior Court, Montreal, Tuschereau, J., Sept. 6, 1890. 
— C.A.V. 

Baby, Boss^, Blanchet, Hall, JJ. 

Boyal Canadian Ins. Co. de Roberge. — Appeal from judgment of 
Court of Review, Montreal, Jett^, Wurtele, Tait, "JJ., April 30, 
1891.— Part heard. 
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Monday y September 19. 

LacoBte, O.J., Babjs, Boss^, Blanchet, Wurtele, JJ. 

Stock & Gazette Printing Co. — Bespondent having desisted from 
jadgment, appeal maintained. 

Baby, Boss^, Blanchet, Wurtele, Tellier, JJ. 

Fogarty dh Fogarty. — ^Heard on appeal from judgment of Sa- 
perior Court, Montreal, Gill, J., Nov. 3, 1890.— C.A.V. 

Lacoste, C.J., Baby, Bosh^, Blanchet, Wurtele, JJ. 

Kay et vir dh Gibeau, — Heard on appeal from judgment of 
Court of fieview, Montreal, Gill, Loranger, Tait, JJ., April 30, 
1890.— C. A. V. 

Corporation Cite de Hull db Gagne. — Settled out of Court. 

Baby, Bobs^, Blanchet, Hall, JJ. 
Boyal Canadian Ins. Co, do Roberge. — Hearing continued. 

Tuesday y September 20. 

Baby, Boss^, Blanchet, Hall, JJ. 

Boyal Canadian Ins. Co. dk Boberge, — Hearing concluded. — 

C.A.7. 

Lacoste, C.J., Baby, Boss^, Blanchet, Hall, JJ. 

Evans dh Incumbent dk Churchwardens of St. Stephen's Church. — 
Heard on appeal from judgment of Court of Beviow, Montreal, 
Mathieu, Wurtele, Pagnuelo, JJ., April 30, 1891.— C.A.V. 

Baby, Boss^, Blanchet, Hall, Wui'tele, JJ. 

Legault dit Deslauriers dc Boileau — ^Heard on appeal fi*om judg- 
ment of Superior Court, Monti*ea1, Pagnuelo, J., March 20, 1891. 
— C.A.V. 

Citi de Montreal dh Wilson. — Heard on appeal from judgment 
of Superior Court, Montreal, Jett6, J., Sept. 8, 1890. — C.A.V. 

Baby, Boss^, Blanchet, Hall, JJ. 

Auger do Comellier. — Heard on appeal from judgment of dourt 

of Review, Montreal, Taschereau, Wurtele, DeLorimier, JJ., May 

30, 1891.— C.A.V. 

Wednesday^ September 21. 

Lacoste, C.J., Baby, Boss^, Blanchet, Hall, JJ. 

Bury db Murphy. — Heai'd on appeal from judgment of Superior 
Court, Montreal, Wurtele, J., Sept. 8, 1890.— C. A. V. 
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Lacoste, C.J., Bosb^, Blanche!, Hall, Wartele, JJ. 

Wutff& Tiffin, — Heaid on appeal -from jadgnient of Saperior 
Court, Montreal, Jett^, J., Juno 13, 1890.— C.A.V. 

Thursday, September 22. 

LacoBte, CJ., Baby, Boss^, Hall, Wurtele, J J. 

Hall & McCaffrey. -^Appeal maintnined, by oonsent in writing. 

Lacoste, C.J., Baby, Boss^, Blanchet, Hall, JJ. 

MMeur dh Ville de St, Jean, — Heard on appeal fi-om judgment 
of Superior Court, Iberville, Chagnon, J., Feb. 20, 1892. — C.A.V. 

Laco8te, C.J., Baby, Boss^, Hall, Wurlele, J J. 

Samcisette ds Brossard. — Appeal from judgment of Superior 
Court, Iberville, Tellier, J., June 27, 1892.— Part heard. 

Friday^ September 23. 
Lncoste, C.J., Baby, Bobs^, Hall, Wurtele, JJ. 

Samaisette db Brossard, — Hearing concluded, C.A.V. 

Dautre & Bourbonnais. — Heard on appeal from Superior Court, 
Beauharnoin, B^langer, J., April 7, 1891. — C.A.V. 

Campbell dh Riendeau, — Heaixl on appeal from judgment of Cir- 
cuit Court, Terrebonne, May 16, 1891.— C.A.V. 

Saturday^ September 24. 

LacoBte, C.J., Baby, Bosb^, Blanchet, Hall, JJ. 

Roes dh Inglis, — Appeal from judgment of Superior Court, Ter- 
rebonne, Nov. 15, 18S7. Submitted on factums. — C.A.V. 

Baby, Boss^, Blanchet, Hall, Tellier, JJ. 

Ckristin dh Lacoste. — ^Heard on appeal from judgment of Superior 
Court, Montreal, Wurtele, J., May 29, 1890.— C.A.V. 

Monday y September 26. 

Baby, Boss^, Blanchet, Hall, Wui-tele, JJ. 

PicJU <fe Letang —Leave granted to appeal from judgment oi 
Court of Eevievr, Montreal, oi*dering a new trial. 

Boivin dc Demers. — Motion for dismisBal of appeal granted. 

Lacoste, C.J., Baby, Boss^, Hall, Wui-tele, JJ. 

Corporation de St, Mathias dc Xusster.-^Motion for diBmissal of 
appeal granted. 
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Lacoste, C.J., Baby, Boss^, Blanchet, Hall, JJ. . 
Phelan (k McGoldrick. — Motioo for dismissal of appeal rejected. 

Lacoste, C.J., Bosse, Blanchet, Hall, Tait, JJ. 

Lefebvre & Beaudin, — Appeal from judgment of S.C., Montreal, 
Wartele, J., Jan. 16, 1889. Appeal maintained against Varin, 
curator, bat dismissed as to the other parties. 

Lacoste, C.J., Bose^, Blanchet, Hall, Wartele, JJ. 

Desjardins dc Bruchm, — Appeal from judgment of S. C, Mon- 
treal, maintaining answer in law. Beformed ; demurrer main- 
tained in pai*t only. 

Baby, Boss^, Blanchet, Hall, Wurtele, JJ. 

Ommet ds Benoit, — Appeal fi-om judgment of S. C, Montreal, 
Loranger, J., Feb. 27, 1891. Confirmed. 

Burland d; Q. T, &. Co.— Appeal from judgment of S. C, Iber- 
ville, Charland, J., Feb. 15, 1890. Confirmed. 

Chevalier dh Banque du Feuple, — Appeal from judgment of 8. C, 
Iberville, Charland, J., March 17, 1890. Confirmed. 

Fernet dc Charron dit Ducharme.'^Appeal from judgment of S. 
C, Bichelieu, Ouimet, J., May 2, 1890. Confirmed. 

Tourville dc McDonald. — Appeal from judgment of S. C, Biche- 
lieu, Papineau, J., May 10, 1887. Confirmed. 

Lacoste, C.J., Baby, Boss^, Blanchet, Hall, JJ. 

Wood do Maloney, — Appeal from judgment of S. C, Montreal, 
Wurtele, J., Oct. 28, 1890. Confirmed. 

McDonald dc Ferdais. — Appeal from judgment of S. C, Iber- 
ville, Wurtele, J., Sept. 28, 1889. Confirmed. 

Pearson do Spooner, — Appeal from judgment of Court of Review, 
Montreal, Dec. 30, 1890 (M. L. R, 7 S. C. 315). Confirmed. 

Cie. de Navigation B. (h 0. <& Trigasme. — ^Appeal from judgment 
of S. C, Richelieu, Ouimet, J., April 2, 1889. Confirmed. 

Hetu do Menard, — Appeal from judgment of S. C. Montreal, 
DeLorimier, J., Nov. 23, 1889. Confirmed. 

College des Medecins et Chirurgiens dh Pavlides, — Appeal from 
judgment of S. C, Montreal, deLorimier, J., Aug. 9, 1892. 
Reversed. 

Lacoste, C.J., Baby, Boss^, Blanchet, Wurtele, JJ. 

Mills dh Limoges, — ^Heard on appeal fi*om judgment of Superior 
Cburt, Montreal, deLorimier, J., April 13, 1891. — C.A.V. 
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Tuesday, September 27. 
Lacoste, C.J., Baby, Blanchet, Hall, Wartele, JJ. 

Appeals declared abandoned for default to proceed ; — Bobillard 
& Institut Canadien ; C. P. R. Co. & Dafresne , Brand & Farrell ; 
Berthianme & New England Paper Co. 

Guarantee Co, of N. A, <f? Harbour Commissioners of Montreal, — 
Heard on appeal from judgment of Superior Court, Montreal, 
Malhiot, J., Feb. 15, 1890.— C.A.V. 

Eeid <k McFarlane. — Heaixi on appeal from judgment of Su- 
perior Court, Montreal, Loranger, J., Nov. 18, 1889. — C.A.V. 

Montreal Wat<fh Case Co, ds Bonneau. — ^Heard on appeal from 
judgment o^ Superior Court, Montreal, Loranger, J., May 20, 
1890.— C.A.V. 

The Court adjourned to Nov. 15. 



DiUberis after September Term. 

Atlantic & N. W. Co. k Turcotte ; St. Lawrence Sugar Refining 
Co. and Ives ; Starr k Leprohon ; Baker k Soci^t^ de Construc- 
tion ; Canada Atlantic R. Co. k Norris ; Fogarty k Fogarty ; Kay 
k Gibeau ; Royal Canadian Ins. Co. k Roberge ; Evans k St 
Stephen's Church; Legault dit Deslauriers k Boilean ; City of 
Montreal & Wilson ; Auger & Cornellier ; Bury k Murphy ; Wulff 
& Tiffin ; MoUeur k Ville de St. Jean ; Samoisette k Brossard ; 
Doutro & Bourbonnais \ Campbell & Riendeau ; Ross k IngUs \ 
Christin & Lacoste ; Mills k Limoges ; Guarantee Co. of N. A. k 
Harbour Commissionei's : Reid k McFarlane ; Montreal Watch 
Case Co. & Bonneau. 



INSOLVENT NOTICES. 

Quebec Official Gazette^ Sept. 17 <fc 24, and Oct 1. 

Judicial Abandonments. 

Beaudbt, Lefaivre & Garneau, Quebec, Sept. 8. 

BoissEAU & B^land, Quebec, Sept. 9. 

Chaplblainb, J. Ag^nor, Sorel, Sept. 24. 

Chabbttb, Thomas, Gatineau Point, Sept. 15. 

DBQAQNfi, J. Eloi, Eboulements, Sept 17. 

FoBTiN k Cie., D. (Marie Dorille Fortin), St Prime, Sept 23. 

Vandby & Turcotte, Quebec, Sept 13. 
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Curators Appointed, 

Alain, J. E., Quebec. — N. Matte, Quebec, curator, Sept. 6. 

Beaudet, Lefaivre & Gagnon. — H. A. Bedard, Quebec, curator^ 
Sept. 23. 

Bbrnibr, a. H., Ible Verte. — H. A. Bedard, Quebec, curator, 
Sept. 19. 

BoissBAU & B^land, Quebec. — N. Matte, Quebec, curator, Sept. 
26. 

BorcHABD, O., Quebec. — G. Darveau, Quebec, curator, Sept. 15. 

Gauthibr, Jean, St. J^rdme. — H. A. Bedard, Quebec, curator, 
Sept. 12. 

Gui3|ONT & Cie., St. Raymond. — H. A. BMard, Quebec, cumtor, 
Sept. 17. 

JoLiVET, Auguste. — Michel Viger, Longueuil, curator, Aug. SO. 

Mabtbl, Honors, Chicoutimi. — H. A. Bedard, Quebec, curator, 
Sept. 21. 

Mbtbe, Maurice. — J. M. Marcotte, Montreal, curator, Sept. 21. 

MoBiN, Geo., St. Fran§oi8-Xavier de Brompton. — Royer & Bur- 
rage, Sherbrooke, joint curator, Sept. 26. 

Yandbt & Turcotte, Quebec. — H. A. Bedard, Quebec, curator, 
Sept. 24. 

ViLLBNBUVB, Tbomas, St. Fuigence. — H. A. Bedard, Quebec, 
curator, Sept. 12. 

Dividends. 

Baptist, Son & Co., George. — Dividend, payable Oct 4, Mac- 
intonh & Hyde, Montreal, joint curator. 

BfiLANOBB. Geo., Sherbrooke. — First and final dividend, pay- 
able Oct. 4, Royer & BuiTage. Sherbi-ooke, joint curator. 

CoMPAGNiB d'Imprimerie et de Publication du Canada. — Divi- 
dend, payable Oct. 11, J. B. Young, Montreal, liquidator. 

CossBTTB & Co. (Dame El^onore Bailly). — Dividend on pro- 
ceeds of immovables, payable Oct. 12, C. Desroarteau, Montreal, 
curator. 

DioH^NB & Co., F. M. — New dividend declared, payable Oct. 
3, 6. H. Burroughs, Quebec, cumtor. 

Dbsboohbes, F. X. — First and final dividend, payable Oct. 15, 
A. Gaumond, St Jean Deschaillons, curator. 

Dubois, Louis, tailor, St. Johns. — Dividend, payable Oct. 11, 
D. Seath, Montreal, curator. 

DupoNT, Nap., Montreal. — First and final dividend, payable 
Oct. 12, C. Desmarteau, Montreal, curator. 
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Harkin & Co., B. (Catherine Cleary), Montreal. — First and 
final dividend, payable Oct. 13, C. Deamarteaa, Montreal, carator. 

Herald Company (Limited).— Second and final dividend, pay- 
able Oct. 4, W. H. Whyte, Montreal, liquidator. 

Laoas & Co., E. — First and final dividend, payable Sept 29, 
J. M. Marcotte, Montreal, curator. , 

Layall^b, E. N., St. Philippe de N^ri. — First and final divi- 
dend, payable Oct. 4, H. A. B^ard, Qaebec, carator. 

Lbvi, Bapha^l, St. Johns. — First dividend, payable Oct. 3, F. 
W. Badford, Montreal, curator. 

fioBiNSON, J. Theo., Montreal. — First and final dividend, pay- 
able Oct 4, J. McD. BEains, Montreal, carator. 

BoussEAU, Samuel, Hochelaga. — Dividend, payable Oct 1, 
L. G. G. Bellveau, Montreal, curator. 

Samson, Thomas J., Victoriaville. — ^First dividend, payable 
Oct. 8, A. Quesnol, Arthabaskaville, curator. 

TuROBON & Corriveau, Quebec. — First and final dividend, pay- 
able Oct. 4, H. A. Bedard, Quebec, curator. 

White & Co., J. D. (Archibald J. Grant), Montreal.— First 
dividend, payable Oct 18, Kent & Turcotte, Montreal, joint 
cui*ator. 

An Ingenious Use of Eleotrioitt. — For some time lii*. 

Triquet, a cigar merchant, of Toledo, Ohio, missed cigars from 

the show-case in his office, and although the premises wore 

watched by detectives for several days, nothing unusual was 
observed. As a last resort, be applied to an inventor of a flasb- 
light photograph apparatus worked by electricity. The apparatus 
was placed in the office and left to itself. A few days later it 
was found to contain a flash photograph showing two boys open- 
ing the glas^B case. The picture led to their apprehension by the 
police and subsequent committal to prison. The apparatus con- 
sists of a camera placed in a box, which is closed by a shutter 
operated by a spring and escapement released by an electro- 
magnet. The necessary flash-light is got by moans of a match 
which presses against a rough disc. An electro-magnet on 
the top of the camera box, when excited by a current, releasefl 
a detent, and allows the rough disc to strike a light with the 
match and ignite the flashing powder. All this occurs in a frac- 
tion of a second, and the shutter closes on the camera, retaining 
the photograph. The current is supplied by a battery, and Ib 
started in the circuit by an an*angement of contacts which are 
unconsciously closed by the thief. Thus the boys, in opening 
the glass case unawares, completed the electric circuit, which 
immediately exposed the camera and kindled the flash-light, 
much to their amazement. 
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CURRENT TOPICS. 

The Tetirement of Mr. Justice Gross from the Oourt of 
Qaeen's Bench, and the appointment of Mr. Justice 
Wurtele in his place, is the last of the changes which 
complete the re-constitution of the tribunal. Of the five 
judges who composed the Oourt in 1881, four — Ohief 
Justice Dorion and Justices Monk, Samsay and Tessier — 
are dead, and the fifth, Mr. Justice Oross, has retired after 
fifteen years' service. Mr. Justice Baby who, in 1881, 
was appointed to the newly created sixth judgeship of the 
Oourt, is now the senior member. Mr. Justice Oross 
came to the bench with a ripe experience, and his opinions, 
during the last fifteen years, have always been received 
with respect by his coUeagueis and by the profession 
generally. In commercial matters, very frequently, the 
delivery of the judgment of the Oourt was entrusted to 
him, and many of these opinions, as they appear in the 
pageff of the Montreal Law Iteports, will long be cited as 
leading cases in the law of which they treat. As a whole, 
his opinions were well sustained by the Oourts of final 
appeal. The appointment of Mr. Justice Wurtele, who, 
for more than a year past, has been acting as assistant 
judge, is a natural transition, and has proved satisfactory 
to the profession and the public. 



We have also to note an important change on the Eng- 
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lish bench. Mr. Justice Denman, the senior puisne judge 
of England, has retired after twenty years' service, and 
Mr. William Rann Kennedy has been appointed to fill 
the vacancy. Mr. Justice Denman was a fine scholar, 
having been senior classic of his year at Oambridge. Not 
long ago he published a translation of Milton's Comta into 
Greek and Arabic. He has been very popular as a judge. 
In another issue we shall g^iye a short account of the pro- 
ceedings at his retirement. His successor was also senior 
classic at Oambridge, in 1868. He is still comparatively 
a young man, having been bom in 1846. 



A year ago, the fear was expressed that the inadequacy 
of the remuneration allotted to our judges, would deprive 
the Province of the services of the person universally ad- 
mitted to be best qualified for the important position then 
vacant. In England the remuneration of the superior 
judges is very much higher, yet, aR shown by the extract 
appended, from a London letter, the salaries are far from 

being attractive to the foremost men : — 

'* There remains something farther to be said. It is that our 
Jadges nowadays are no longer selected from the acknowledged 
leaders of the bar : they come fi*om the second and not fi'om the 
front rank. Oar greatest advocates coald not be prevailed upon 
to accept ordinary judgeships, for much of the old time dignity 
of the judicial office has disappeared in like manner as that of the 
bishops. There is therefore nothing to compensate the brilliant 
advocate with a fee book of twice, or it may be three times, the 
value of the £5,000 salary of the judge, with the popularity which 
advocacy brings, and with a seat in Parliament, for the peenDiarj 
and personal advantages he relinqulBhes in accepting a seat npoo 
the bench. Hence it comes that there is a most brilliant circle 
of eminent advocatep whose names are household words with the 
public, but who, to the perplexity of the laity, as we know from 
comments in the newspapers, are apparently passed over and 
left to end their days at the bar instead of on the bench, which 
outsiders in their simplicity suppose to be the object of every 
barrister's ambition. In the profession it is well known that the 
very opposite of this is the case. There could not be a more 



THE LSGAL NEWS. 828 

evident proof of it than the report circulated some time ago and 
ref^lj believed, that Mr. Justice Hawkins, one of the most bril- 
liant of that circle of advocates which included Coleridge, 
Sergeant Ballantine, Serjeant Parry, Holker and Huddlestone, 
and who was perhaps the most noted cross-examiner of them all 
before he had given the coup de grace to Arthur Orton masque- 
rading as Sir Eoger Doughty Tichbome, was, after fifteen years 
of service at the bench, to descend into the arena once more and 
win fresh laurels ere he went into retirement. This, to be sure, 
would haixlly have been supposed of any judge other than the un- 
conventional 'Arry 'Awkins, whose diablerie is the delight of the 
bar; nor would it of him, perhaps, but for the fact that what the 
latest Savoy comic opera terms the ^Propriety, prism and 
prunes ' element has of recent years become much less observable 
and much less insisted upon. The judges themselves are getting 
a little ashamed of the gorgeous array which, no doubt suitable 
enough in the days of gold-laced coats, knee breeches, silk stock- 
ings and perukes, now seems antiquated and somewhat ridiculous. 
Such trappings somehow do not suit the modern physiognomy. 
When etiquette allows, the judges prefer to don the plain black 
silk gown, and they no doubt feel, as they certainly look, more 
comfortable and more like other human beings, their contem- 
poraries. The ceremonial of the assizes, the trumpetings and 
processions, the banquetings, the state visit to the cathedral 
services, the assize sermons and the rest, have lost their former 
gravity and significance, and have now too much of the theatncal 
and uni'eal for serious business men who only desire to do the 
work of the country without making a fuss and keeping up a show 
of state as the Sovereign's representatives, which the Sovereign 
herself has taught us to forget. One of the stories told of Mr. 
Justice Hawkins lately is that on a recent occasion he arrived at 
an assize town dressed in a suit of light tweeds, himself at one 
end of a string and his well-known fox terrier at the other. 
Waiting to receive him was a deputation of civic authorities in 
the cocked hats and gold chains which delight such dignitaries. 
The light tweeds were hardly in keeping with this ornateness, 
but worse than all was the behavior of the terrier who, with 
truly canine disregard of the proprieties, occupied the anxious 
attention of the judge, his master, with certain observances which 
he could not be persuaded by any means to forego." 
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NEW PUBLICATION. 

Medical Jurisprudence and Toxicoloot, by Henry C. Chap- 
man, M.D. — Publisher, W. B* Saunders, Philadelphia. 

This manual, comprised within 229 pages, contains the sub- 
stance of a course of lectures on Medical Jurisprudence, delivered 
by the author to the students of Jefferson Medical College during 
the last session. It is written in a clear style, free from techni- 
calities, and treats of a number of subjects with which it is im- 
portant that lawyers practising befoVe criminal courts should be 
familiar. Physicians are often expected to speak positively when 
examined in criminal cases, but the reader will note that ap- 
pearances are so deceptive that great caution is necessary in 
testifying as to cause of death, signs of pregnancy, indications of 
an abortion having been committed, and the like. Even sex \a 
sometimes doubtful, and the decision may with advantage be 
postponed until the child arrives at the age of puberty. The 
forms of insanity are lucidly and briefly treated. The manual 
concludes with a chapter on toxicology, indicating the symptoms 
of administraiion of poisons. (Price, $1.25.) 



COUET OF BBVIEW. 
* MoNTRiALy December 30, 1891. 

Coram Sir F. G. Johnson, C.J., Mathieu, Loranger, JJ. 

KORTHFIXLD V. IiAWRANCE. 

Promissory note— Endorsement-- Bevisian cf ruling at enquHe. 

Held : — That a ruling of the judge at enquite^ rejecting evidence, 
may be reversed by the Court at the final hearing^ and the ease 
may be sent back for the adduction of such evidence. 

Per Johnson, C.J. : — Parol evidence is admissible to estahlish the 
real relationship of the parties to a bill or note, and the dram- 
stances under which it teas endorsed. 

Inscription in Ebyiew of a judgment of the Superior Coart, 
Montreal, Davidson, J., May 14, 1891. 

Judgment was rendered March 26, 1891, by Wurtele, J., re- 
vising the i*uling of Jett^, J., at enquite, rejecting evidence, ind 
sending the case back for the adduction of the evidence which 
had been excluded. See M. L. R, 7 S. C. 148,, where the judg- 
ment of Wurtele, J., is repoi*ted. 
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The action was dismissed by the final judgment^ rendered by 
Davidson, J., May 14, 1891, as follows :— 

'' Seeing plaintiff alleges that by private writing dated 22nd 
October, 1889, he sold to Moss Edward Frank Lawrance, all his 
interest in the business of Northfield & Co., which firm was com- 
posed of himself and said Lawrance, and with right to continue 
the firm's name, that the consideration was $360, whereof $60 
was payable in cash and the balance by 30 notes of $10 each, 
payable weekly, dated 22nd October, 1889, signed by Northfield 
k Co., and payable to plaintiff's oi-der, that defendant signed 
each of said notes as donneur (Taval under his firm name of 'B. 
Lawrance & Co.' ; that plaintiff has only received on account of 
said notes $59.10, leaving a balance due of $240.90, that plaintiff 
never endorsed the notes which are lost, but plaintiff offers se- 
curity ; wherefore plaintiff prays judgment for $240.90, and acte 
of his offer of security ; 

'' Seeing defendant pleads that plaintiff had accepted said pro- 
missory notes in said settlement before they were endorsed ; that 
the defendant only endorsed them for plaintiff's accommodation, 
to enable him to discount them ; that in any event their amount 
would be compensated by $1,252.01 due by plaintiff to defendant, 
for four promissory notes signed by plaintiff, dated 21st August, 
1889, for $183 each, and for another like note dated 27th August, 
for $200, and for $319.75 for goods sold to Northfield & Co., while 
the firm was composed of plaintiff and said Moss E. F. Lawrance; 

"Considering that, by the sale and assignment by plaintiff to 
Moss E. F. Lawrance, the balance of consideration remaining 
due was set forth as follows : * And the balance or remaining sum 
' of $300 hath been paid by said party of the second part to said 
' party of the first part, by 30 promissory notes of $10 each, 
* payable weekly, the receipt whereof the said party of first part 
'hereby acknowledges,' and that in said statement of consider- 
ation no mention is made of any security, or endorsement by 
way of security, of said promissory notes ; 

" Considering it is proved that the defendant only endorsed 
said notes after they had been delivered to plaintiff, in further- 
ance and completion of said sale and transfer, and that said en- 
dorsement was only for plaintiff's accommodation, and to enable 
him to obtain discount of said notes ; 

" Considering plaintiff has created a strong presumption against 
his present pretension, by the fact that although the greater 
Dumber of said notes were being dishonored, from week to week, 
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plaintiff never gave any notice to, or made any demand on de- 
fendant, until the present action dated 11th August, 1890 ; 

'' Considering plaintiff hath failed to prove the material allega- 
tions of his declaration, and that defendant has proved the ma- 
terial allegations of his plea, to wit, that his endorsement was for 
accommodation ; 

'' Maintaining said plea, doth dismiss plaintiff's action." 

Johnson, Ch. J. (in Beview) : — 

The plaintiff alleged that on the 22nd of October, 1889, he had 
sold to Moss Edward Frank Lawrance, all his interest in the 
bnsiness of Northfield &Co., compo>ed of both of them, with the 
right to continue the use of the firm's name ; and that the con- 
sidei*ation was $360, whereof $60 was payable in cash and the 
balance by thirty notes of $10 each, payable weekly— dated 22nd 
October, 1889, and signed by Northfield & Co., payable to plain- 
tiff's order. That the defendant signed each of the notes as 
doKMvr (Tavaly under his firm name of B. Lawrance & Co. He 
then alleged a payment of $59.10, leaving a balance of $240.90. 

The defendant pleaded that the notes were accepted by the 
plaintiff before they were endorsed ; and that he only endorsed 
them for plaintiff's accommodation, to enable him to discount 
them. He also pleaded compeneauon. 

The main question is whether the defendant endorsed as gua- 
rantor, or for the plaintiff's accommodation. Upon the evidence 
the Court below found for the defendant ; and thai finding I see 
no reason, and have heard no reason given for disturbing. Bat 
objection was made to parol evidence to prove the circumstances 
in which the notes were endorsed; and that objection was at first 
maintained, but afterwards over-ruled at the hearing on the 
ments, and the case was sent down for evidence, and was 
finally heaixi last May before. Mr. Justice Davidson, who dis- 
missed the plaintiff's action. There can be no question that 
that judgment is in accoixiance with the proof, and the only 
points I would be, firat, the power of the judge to revise at 
the final hearing a ruling at enquite rejecting evidence, and^ 
secondly, the correctness of the over-ruling. I entertain no doubt 
upon cither of those points. The power is plainly given, or 
rather acknowledged, by the 2326th article of the Bevised SUtutes 
of Quebec, and I have never before seen it doubted. Then, as to 
the law that is to regulate the evidence in this case, it is, of oours^ 
the law of England in virtue of Art. 2341 of the Civil Code ; and 
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by that law parol evidence Ib admissible to show the real relation- 
ship of the parties to notes, and bills of exchange. 

Hathibu and Loranoeb, JX, concarred in the confirmation of 
the judgment, bat considered that as the defendant had proved 
his plea of compensation, the judgment dismissing the action 
should rest on that ground. 

Judgment : 

'* Consid^rant que le d^fendenr a prouv^ son plaidoyer de com- 
pensation ; 

" Consid^rant qn'il n'y a pas d*erreur dans le dispositif du dit 
jugement du 14 mai 1891, sans en adopter les motifs, le confirme, 
avec d^pens." 

Judgment confirmed. 

TaiUon, Benin dc Dufavlt for plaintiff. 

J. P. Cooke for defendant. 



COURT OF BEVIBW. 

Montreal, November 30, 1891. 
Ooram Sir F. G. Johnson, C.J., Gill and Loranorb, J J. 

Ftfe v. Botce. 

Promissory Note — Aval — Notice of Protest — Retroactive effect. 

Held :—That before the passing of the 53 Yict. (D) ch. 33, the 
holder of a promissory note was not hound to give notice of pro- 
test to the endorser pour aval, in order to hold him ; and that^ as 
regards notes made before the passing of the said statute, it has 
no retroactive effect, tmd has not affected the position of the 
parties. 

Inbobiption in Bbvibw of a judgment of the Superior Court, 
Montreal (Mathibu, J.), May 14, 1891, which reads as follows : — 

" Consid^rant qu'avant la passation du statut, 53 Vict. ch. 33, 
le porteur d'un billet promissoire n'^tait pas tenu de donner un 
avis de protdt au donneur d'aval, pour conserver son recoura contre 
loi (Art. 2311, CO.); 

" Consid^i*ant que les billets, qui font la base de la pr^sente 
action, out ^t^ sign^ par le d^fendeur comme aval, avant la pas- 
sation du dit statut ; 

'' Consid^rant que le dit demandeur a dd compter sur Tobliga- 
tion du d^fendeur, comme aval, lorsqu*il accepta ces billets pro- 
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misBoireB, Bans dtre tenu, en anonne manidre, de lai donner an 
avis de protdt ; 

" Consid^raDt que la loi nonvelle ne doit pae dtre appliqa^ si 
cette obligation d^truit on change des effete sor lesqueb dee par- 
ticuliera ont d(i fermement compter ; 

" Consid^rant que loraqae le contrat^ d'aprto la loi en vigaear 
k r^poque oii 11 a lien, est valable, le lien de droit, dto ce moment) 
Bo forme, et qu'il 7 a droit acquis pour les parties d'en r^lamer 
I'ez^cution, et que la loi nouvelle ne pent rien changer ik cette 
situation ; 

'' Consid^rant que loraque la loi ne retroagitpas expreBB^ment, 
comme dans le cas actual, le juge ne pent jamais appliquer la loi, 
de manidre k enlever k un particulier un droit qui est dittiB bod 
domaine ; 

'' Gonsid^rant que les parties k ces billets, le d^fendeur et le 
porteur, n'ont pas pu avoir la volonti de se soumettre k des obli- 
gations qu'aucune loi n*attacbait k leur convention, lorsqu'elles 
I'ont faite, obligations qu'elles ne pouvaient pas pr^voir, et anz- 
quelles, peut-@ti*e, elles n'auraient pas du tout voulu consentir; 

'* Consid^rant que la loi nouvelle ne pent modifier aucun des 
effets d'un contrat, ni les augmenter, puisqu'elle aggraverait les 
obligations du d^biteur, ni les diminuer, puisqu'elle attentertit 
aux droits du cr^ancier ; 

'' Consid^rant qu'il est essentiel de ne pas confondre le fond 
avec la forme, et que, si sous le droit ant^rieur au dit statut, le 
porteur d'un billet pi-omissoire eOt 4t6 tenu de donner avis de 
protdt au donneur d'aval, la loi nouvelle rdglerait la forme da 
protdt et de I'avis de protdt que le cr^ncier devrait donner ; maiB 
que lorsque, comme daus le cas actuel, le porteur n*^tait pas tena 
de donner un avis de protet au donneur d'aval, la loi nouvelle n'a 
pas d*application, vu qu'elle ne r^gle pas seulement la forme, mais 
impose une obligation nouvelle qui n'existait pas dans la loi ant^ 
rieure; 

" Consid^rant que Tarticle 56 du cbapitre 33 des statuts da 
Canada de 1890, 53 Yictona, qui dit que celui qui eigne ane 
lettre de change, autrement que comme tiroar ou accepteur, est 
soumis a toutes les obligations d'un endosseur, viB-i^vis d'an 
d^tenteur r^gulier, et est sujet k toutes les dispositionB du present 
acte relatif aux endosseurs, et qui est rendu applicable aux billets 
promissoires par Tarticie 88 du mdme Btatut, n'a pas d'effet r^tro- 
actif, et ne s'applique pas aux billets promissoires dont il est 
question en cette cause ; 
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'' Oonsid^rant qae I'article 95 du dit statut d^crdte que les die- 
posiUoDS den articles 22*79 4 2354, tous incluBivement, du Code 
Ciril du Bas-Canada, sont abrog^ k compter de I'entr^e en 
vigueur du dit acte, mais que, toutefois, cette abrogation n'affec- 
tera rien de ce qui a ^t^ fait ou tol^r^, ni aucun droit, titre ou 
iQt^r§t acquis ou d^volu avant I'enti*^ en vigueur du dit actC) 
non plus qu'aucun recours au Bujet de la* chose faite, ou de ce 
droit, titre ou int^rit ; 

^' Consid^rant que la dite defense en droit est mal fondle ; 

'^ A renvoy^ et renvoie la dite defense en droit avec d^pens." 

Johnson, Ch. J. (in Review) : — 

The point raised by demuiTer to the plaintiff's declaration in 
this case, was whether, before the passing of the late statute 
(53 Vic. c. 33), the holder of a promissory note was bound to 
give notice to an endorser pour aval^ in order to hold him. I put 
the case in this plain way, because the consequence of holding 
that the notice was required would entail an absolute and violent 
injustice upon the holder, if the law under which he contracted 
required none. It is plain that the old law under which this 
warranty was given, and the holder's right was acquired, did not 
necessitate notice. The subsequent statute, which had no effect 
at that time, has acquired no retroactive authority, and has not 
altered the position of the parties. 

This was the holding of the Court below, and it is confirmed 
here, with costs to the party inscribing. 

Judgment confirmed. 

Ourrcm & Qrenier for plaintiff. 

Oirauard & de Lorimier for defendant. 



THE QUEEN v. NEILL, 

In this remarkable trial, which has ended, and rightly ended, 
in the conviction of the prisoner, a number of interesting legal 
and medico-legal points were raised. 

1. The admissibility of dying declarations, — The girl Matilda 
Clover, for whose muixler Neill is now awaiting execution, was 
seized with convulsions about 3 o'clock in the morning of October 
21, 1891, and died about six hours later. During the intervals 
between the attacks she was conscious and rational, and in one 
of those lucid periods she said, 'I think I am going to die,' and 
asked to see her child. She also made a statement implicating 
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the prisoner. Was that statoment admissible in evidence as a 
dying declaration ? Mr. Justice Hawkins held, with perfect ac- 
coraoy (if we may respectfally say so) npon the facts before 
him, that there was an absence of that instant conviction of tlie 
approach of death which the anthorities — too well known to 
need recapitulation —require as a condition precedent to the 
reception of a dying 'declaration in evidence. We veotnre to 
submit, however, that the Attorney-General might, if he had 
been so minded, have made this evidence admissible. Peraons 
who are suffering from the effects of strychnia have a strong 
apprehension of death, and if this had been 'established by the 
evidence of Dr. Stevenson as a scientific fact, it is difBffnlt to 
how the dying declaration of Matilda Clover could have 
excluded. 

2. The Inveetigation of Collateral Charges. — Neill was tried for 
the murder of Matilda Glover alone. If he had been, however, 
acquitted on this count of the indictment, he would still have 
had to stand his trial for the muixiers of the women Marsh and 
Shrivell, for the attempt to murder Louisa Harvey, and for the 
attempts he made to levy blackmail from Dr. Broadbent and Dr. 
Harper. Was the prosecution entitled to give evidence in sup- 
port of these collateral charges on the trial of the prisoner for 
the murder of Clover ? As to the blackmailing letters, there was 
of course no difficulty. Those constituted most important evid- 
ence of motive ; they were also pai*t of the re$ gestcs in the Clover 
vase; and they were, therefore, clearly admissible. On this 
point, indeed, there was no dispute. But the proposed investiga- 
tion of the *Lou. Harvey' and Marsh and Shrivell Cases raised a 
serious difficulty. Proof of these charges could not fail to pre- 
judice the prisoner's case, and a jury could not well be expected 
to consider them as 'corroborative' evidence alone. On the other 
hand, the facts that Neill himself had undoubtedly linked all 
these cases together in his infamous efforts to levy blackmail, 
and that they went to prove motive, possession of strychnia by 
the prisoner, and a courae of conduct, did seem to bring them 
within the ratio decidendi of the cases referi*ed to at the trial. It 
is desirable, however, that there should be a definite ruling on 
this branch of the law of evidence by an appellate tribunal, and 
we trust that in some subsequent case, which is lees clear than 
Keill's and less deserving of immediate punishment, it will be 
brought before the Court for Crown Cases Reserved or the pro- 
mised Court of Criminal Appeal. 
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3. To our knowledge of strychnia the case of Regina v. Neill 
has added little. The following points are worthy of notice, (a) 
An interval of six hoai*8 elapsed between the commencement and 
the fatal termination of Clover's illness. This proti*acted duration 
was accounted for by the facts that a very large dose of strych- 
nia was not given in the first instance, and that the murdered 
woman vomited copiously and repeatedly. No sedative, such as 
bromide of potassium, morphia, or chbi-oform, was, however, ad- 
ministered to her, and the case is, therefore, not on all-fours 
with that of Silas Barlow, to which Dr. Stevenson referred in the 
coui'se of his -evidence. (6) Opisthotonos — (that arching of the 
body which was such a marked feature in the Palmer and Dove 
cases) — was absent. Apparently, however, Clover had died in 
one of the intervals between the attacks of convulsions. 

4. The general reflections which the Lambeth Poisoning case 
suggests are these : (a) The prosecution was conducted by Sir 
Charles Bussell with singular ability and moderation, and the 
only point to which the most captious criticism could take ex- 
ception was the manner in which the servant Lucy fiose was 
led' as to the symptoms of poisoning by strychnine, (h) Mr. 
Geoghegan's defence of the prisoner deserves all that Mr. Justice 
Hawkins said about it. But he was obliged (by the logic of his 
position) to ' approbate and reprobate ' on a somewhat extended 
scale. His cross-examination and part of his address were direct- 
ed to show that the convulsions of delirium tremens, and not 
strychnia, might have been the cause of Clover's death. He 
then argued that Neill might have heard the symptoms, with 
which Clover died, described, and might, as a medical man, have 
attributed them to stiychnia — an argument which came dan- 
gerously near an admission that Clover's symptoms were those 
of strychnine poisoning. He was also compelled to rely on Dr. 
Stevenson's skill in the Donworth case, while impeaching it in 
that of Clover. Mr. Serjeant Shee was placed in the same fatal 
di^calties in defending ^Palmer, (c) Of Mr. Justice Hawkins' 
charge to the jury, it would be presumptuous to say anything 
more than that it was worthy of his lordship's reputation as a 
scientific analyst of evidence, (d) On the belated plea of insanity, 
with which we are now threatened, we shall have something to 
say, if it is seriously put forward. — Law Journal (London). 
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SHOOTING SEDUCERS. 

There have recently been two instances of a husband's shooting 
his wife's seducer in cold blood, which from their world-wide 
notoriety and the manner they have been commented upon in 
many quarters threaten to give civilization even a greater set 
back than that administered by the Louisiana massacre last 
March. Cei*tainly the active spirits in the oi-der of Mafia were 
as unfit to live as the victims of these private lynchings, yet 
there has been little justification of the act of the Louisiana 
lynchers outside of that state, while probably hundreds of people 
all over the world either secretly or avowedly approve of the 
acts of the injured husbands. On a question of this kind public 
sentiment is everything, and the letter of the law next to noth- 
ing. We believe that these episodes will exert a vety appreciable 
influence towaixis barbarizing the popular conscience unless vigor- 
ous protest is made against a great deal of sentimental cant Uiat 
has been uttered. Certainly members of our profession should 
feel a special responsibility in endeavoring to uphold a i*eign of 
law. It would be a waste of energy to argue elaborately concern- 
ing the right of a husband to kill his wife's paramour. Viewed 
as punishment for the crime, it could only be jastified on the 
Draconian theory that death is the proper penalty for offences of 
all grades. We venture to say that in no Northern state of the 
Union could a bill be passed to-day making rape a capital crime. 
Yet rape is a more heinous offence than adultery. Considered as 
punishment, the assassination of a seducer is also open to the ob- 
jection of punishing only one of two equally guilty parties. The 
last item of news about one of these recent tragedies was some- 
thing which, in spite of the serious circumstances, appeals to the 
sense of humor. The husband, after his exoneration ftom 
criminal liability by a tribunal at the place where the shooting^ 
occurred, telegraphs to the father of the wife that his daughter is 
** vindicated." An adulteress vindicated by the escape of a mur- 
derer I Yet one sometimes hears men who ought to know better 
contend that society should condone the husband's revenge (no- 
body can make it out to be anything but brute revenge, and 
Othello's form of vengeance was more logical), for the sake of 
making adultery a dangerous crime to commit. We do not 
believe domestic sanctity could ever be in the slightest degree 
guaixled through this iniquitous and clumsy expedient. So far 
from making men law-abiding, it would only tend toward making 
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women irreBponBible. To tacitly concede to the hosband the 
right of assasaination would be a distinct step toward anarchy, 
besides opening an immense danger, as the exercise of lynch law 
always does, of sacrifice of the falsely accused. We think this a 
proper time for all leaders of popular opinion to say a few plain 
words on a disagreeable topic, because by reason of public lynch- 
ings and private assassinations citizens of the American Com- 
monwealth are earning a bad name. — New York Law Jaumai, 



THE CANADIAN CRIMINAL CODE, 

l^he Irish Times calls attention to what it describes as *' the 
progress of legal reform in the Dominion of Canada" in arriving 
at a criminal code ^^ utterly freed from technicalities, obscurities, 
and other defects which experience has disclosed" — the work of 
Irishmen. The Canadians are the first of English-speaking 
peoples to enact and possess such a code. The ground was pre- 
pared for it by the most vigorous and constant effort, and for 
many yeai-s in this task, Judge, now Senator Gowan, of Canada, 
a distinguished Wexford man, was the most conspicuous and 
laborious worker. It was by his wisdom and effort that the revi- 
sions and consolidations were effected which were preliminary 
processes, and not only asserted the pnnciple, but shaped the 
course of reform. At last the accomplished liiinister of justice of 
Canada, Sir John Thompson, had the courage to introduce the 
code, and the tact and ability to secure its passing through Par- 
liament. This able man is also, if not an Irishman by birth, the 
son of a county Waterford man who some fifty years ago emi- 
grated to Nova Scotia. Sir John Thompson is a ready and 
powerful debater, and the speeches which he delivered in pressing 
his measure upon the attention of the Canadian Commons were 
marked by the highest genius, and a lucidness which made every 
feature of his statement absolutely clear and convincing. Sir 
John Thompson explained that his bill was founded on the draft 
code prepared by the Boyal Commission in Great Britain in 
1880 : '' The efforts at the reduction of the criminal law of Eng- 
land into this shape have been carried on for nearly sixty years, 
and although not yet perfected by statute those efforts have given 
OS immense help in simplifying and reducing into a system of 
this kind our law relating to criminal matters and relating to 
criminal procedure.*' 

The bill dealt with offences against public order, internal and 
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external ; offences affecting the administration of the law and of 
jnstice; offences against religion, morals and public convenience; 
offences against the person and repatation ; offences against the 
rights of property and rights arising oat of contracts; and 
offences connected with trade, with procedare and proceedings 
after conviction ; and actions against persons administering the 
criminal law. '' The bill (he added) aimed at a codification of 
common and statutory law. It did not aim at completely super- 
seding the common law, while it did aim at completely super- 
seding the statutory law relating to crimes. The common law 
would still exist and be referred to, and in that respect the code, 
if it should be adopted, would have the elasticity which has been 
so much desired by those who are opposed to codification on 
general principles. But it will not provide for the punishment of 
anything which has been hitherto a statutory offence unless that 
offence is prescribed by the terms of the enactment itself. It 
proposes to abolish the distinction between principals and acces- 
sories. It aims at making punishments for various offences of 
something like the same grade more uniform. It diecontinaes 
the use of the word 'malice,' and the woixl * maliciously,' which 
are so common in both statutory and common law, and which 
have been found to lead to considerable uncertainty and ambi- 
guity, administered as enactments with regard to crime always 
are, by juries. It deals with the offence of bigamy, principally 
for the purpose of removing the doubts which exist now as to 
the actual state of the law with regard to the period during which 

belief of the decease of the other party to the original marriage 
may be an exoneration. We treat the place of trial, he continuea, 
as a matter of convenience, and the accused may be tried where 
he has been arrested, or where he may be in custody. It abolisheB 
wi*its of error and provides an appeal court, which is practically 
the same as the old Court of Grown Cases Eeserved, with laiger 
power than at present. It provides for new trials in certain 
criminal cases^ and contains a new provision that in certain cases 
and on certain representations a new trial may be ordered at the 
instance of the Ciown, represented by the minister of justice for 
the time being." 

Who Is the Oldest Living Editor ? — General Mason Bray- 
man, formerly of Illinois, now of Kansas City, commenced to 
edit the Buffalo Bulletin, February 4, 1834. Who hereaboats, 
asks the Chicago Legal News^ antedates him ? He was admitted* 
to the Illinois Bar, March 8, 1842, was the editor of the Illinois 
Bevised Statutes of 1845, one of the early attorneys of the Illi- 
nois Central Eailroad, general in the army under General Grant, 
editor of the State Journal at Springfield and governor of Idaho. 
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INSOLVENT NOTICES. 

Quebec Official Gazette, Oct. 8, 15 and 22. 

Judicial Abandonments, 

Abohambault, J. Bte., boot and shoe dealer, Montreal, Oct. 8. 
Barras, J. Alfred, upholsterer, Quebec, Oct. 19. 
Belleville, Henry, Druromondville, P. Q., Sept 24. 
Blouin, jr., Fidele, Quebec, Oct. 18. 
Cabana, jr., Antoiue, St. Ephrem d'Upton, Oct. 18. 
Gabon, Alexis E., Shipton, Oct. 1. 
OuEBTiN, Louis, L'Avenir, Oct. 6. 

H^TU, Henri Arthur, boot and shoe dealer, Montreal, Oct. 11. 
Lebbun, Ludger, Tlsle Yerte, Oct. 8. 
liEMiBUZ, Dlle. Eliso, Black Lake, Sept. 29. 
Maltais, Pierre, Malbaie, Oct. 8. 
Mebcieb, J. AdelaiHi, parish of St. Michel, Sept. 27. 
Nadeau & Co., Mazime (Dame Caroline Bouleau), Fi*asorville, 
Sept. 29. 
Pontbbiand, Augustin, St. Guillaume d'Upton, Oct. 18. 
Tabte, J. Israel, journalist, Quebec, Sept. 29. 
Todd, John Oran, Waterloo, Oct. 1. 
WiNSHiP & Co., T. J., Montreal, Sept. 26. 

Curators appointed. 

Abohambault, J. B., boot and shoe dealer, Montreal. — C. Des- 
mai*teau^ Montreal, curator, Oct. 17. 

AuBET, Elie. — Millier & Griffith. Sherbrooke, joint curator, 
Oct. 5. 

Bbllbvillb, H7. — Bilodeau & Benaud, Montreal, joint curator, 
Oct. 14. 

BouLANOEB, J. C, St. FranQois Xavier de Brompton. — ^Lamar- 
che & Olivier, Montreal, joint curator, Oct. 12. 

Chapdelaine, J. A. — C. Desmarteau, Montreal, curator, Oct. 4. 

Chabbttb, Thomas. — John Hyde, Montreal, cui*ator, Oct. 3. 

CuTHBiBT & Son, Montreal. — Kent & Turcotte, Montreal, 
joint curator, Sept. 28. 

DeoaonA, J. E., Ebonlements. — H. A. Bedard, Quebec, curator, 
Oct. 8. 

Enbioht, James, Port Daniel. — W. Hamon, Paspebiac, curator, 
Oct. 12. 

FoBTiN & Co., D., St. Prime. — ^V. E. Paradis, Quebec, curator, 
Otft. 12. 

Gallipoli, Victor, restaurant keeper, Montreal. — C. Desmar- 
teau, Montreal, curator, Oct. 8. 
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GuAT, Louis, St. Isidore. — Lamai'cho & Olivier, Montreal, joint 
curator, Oct. 5. 

HiTU, Henri A., boot and shoe dealer, Montreal — C. Desmar- 
teau, Montreal, curator, Oct. 19. 

LAcouRoiiHE, Timol^on, St. Stanislas. — ^Lamarche k Olivier, 
Montreal, joint curator, Oct. 13. 

Lbfebyre, Edouard J., Montreal. — Kent ATurcotte, Montreal, 
joint curator, Oct. 13. 

Lefebvbb & Co., Louis, Quebec. — ^F. W. Badfoi-d, Montreal, 
curator, Sept. 30. y 

LiMiBuz, Elise, Black Lake. — H. A. Bedard, Quebec, carator, 
Oct. 13. 

Mercikr, J. A. — N. Matte, Quebec, curator, Oct. 12. 

Neveu, Ernest. — Bilodeau & Henaud, Montreal, joint carator, 
Oct. 12. 

Tarte, J. Israel. — G. L. Kent, Montreal, and G. H. Burroughs, 
Quebec, joint curator, Oct. 11. 

Todd, Johu Oran, Waterloo. — Fulton & Richards, Montreal, 
joint curator, Oct. 14. 

WiNSHip & Co., T. J. — W. A: Caldwell, Montreal, curator, 
Oct. 4. 

Dividends* 

Begin, Sr., Jos. — ^First dividend, payable Oct. 17, F. Yalentine, 
Three Rivers, curator. 

Brodbur & Fr^re, St. Hyacinthe. — First and fiual dividend, 
payable Oct. 25, J. O. Dion, St. Hyacinthe, curator. 

Borland Lithooraphio Co. — First and final dividend, payable 
Nov. 7, J. M. M. Duff, Montreal, curator. 

CoMPAQNiE d'Imprimerie et de publication du Canada. — First 
dividend, payable Oct. 26, J. B. Young, Montreal, liquidator. 

GuiLBAULT & fils, E., Montreal. — First dividend, payable Oct. 
11, C. Desmarteau, Montreal, curator. 

HuoT & Langevin, Qaebec— -First dividend, payable Oct. 25, 
H. A. Bedard, Quebec, curator. 

Landrt, D. B.— First and final dividend, payable Nov. 8, T. 
Tardif, Quebec, curator. 

MooDiK, Wm., Montreal.— First and final dividend, payable 
Nov. 2, J. McD. Hains, Montreal, curator. 

RoBiLLARD & Co., Beauharnois. — First and final dividend, 
payable Oct. 10, C. Desmarteau, Montreal, curator. 

Sansfa^on, a. a., Quebec— First and final dividend, payable 
Nov. 2, G. Darveau, Quebec, curator. 
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WNER8HIP OF AN AEROLITE. 

A carious question was decided in a recent case before the 
Sapreme Court of Iowa, Ooodard v. Wincfielly as to the owner- 
ebip of an aerolite. Th^ point was whether the owner of the soil 
on which it fell, or the first discoverer, was the owner of the 
stone. The Supreme Court decided in favor of the owner of the 
soil, and as to the correctness of this opinion, we think there can 
bo no serious question. The following is the substance of the 
opinion : — 

The subject of the dispute is an aerolite, of about sixty-six 
pounds weight, that ^'fell from the heavens" on the land of the 
plaintiff, and was found three feet below the surface. It came to 
its position in the earth through natural causes. It was one of 
nature's deposits, with nothing in its material composition to 
make it foreign or unnatural to the soil. It was not a movable 
thing *^ on the earth." It was in the earth, and, in a very signi- 
ficant sense, immovable; that is, it was only movable as parts of 
earth are made movable by the hand of man. Except for the 
peculiar manner in which it came, its relation to the soil would 
be beyond dispute. It was in its substance, as we understand, a 
stone. It was not of a character to be thought of as *^ unclaimed 
l>y apy owner,'' and, because unclaimed, ^^ supposed to be aban- 
doned by the last proprietor,'' as should be the case under 
the rule invoked by appellant. In fact, it has none of the charac- 
ter/sties of the property contemplated by such a rule. 

We may properly note some of the particular claims of appel- 

^^t. His argument deals with the rules of the common law for 

Acquiring real property, as by escheat, occupancy, prescription, 

forfeiture and alienation, which, it is claimed, were all the me- 
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thods known, barring inbeiitance. We need not quefition the 
correctness of the statement, assuming that it has reference to 
original acquisition, as distinct from acquisitions to soil already 
owned, by accretion or natural causes. The general rules of the 
law by which the owners of riparian titles are made to lose or 
gain by the doctrine of accretion, aie quite familial*. These rales 
are not, however, of exclusive application to such owners. Through 
the action of the elements, wind and water, the soil of one man 
is taken and deposited in the field of another ; and thus all over 
the country, we may say, changes are constantly going on. By 
these natural causes the owners of the soil are giving and taking, 
as the wisdom of the controlling forces shall determine. By 
these operations one may be affected with a substantial gain, and 
another by a similar loss. These gains are of accretion, and the 
deposit becomes the pi'operty of the owner of the soil on which it 
is made. 

A scientist of note has said that from six to seven hundred of 
these stones fall to our earth annually. If they are, as indicated 
in argument, departures fi*om other planets, and if among the 
planets of the solar system there is this interchange, bearing 
evidence of their material composition, upon what principle of 
reason or authority can we say that a deposit thus made shall not 
be of that class of property that it would be if originally of this 
planet and in the same situation ? If these exchanges have been 
going on through the countless ages of our planetary system, 
who shall attempt to determine what part of the rooks and for- 
mations of special value to the scientist, resting in and upon the 
earth, are of meteoric acquisition, and a part of that class of pro- 
perty designated in argument as '^ unowned things," to be the 
property of the fortunate finder instead of the owner of that soil, 
if the rule contended for is to obtain ? It is not easy to ander- 
stand why stones or balls of metallic iron, deposited as this was, 
should be governed by a different rule than obtains for the de- 
posit of boulders, stones and drift upon our prairies by glacier 
action, and who would contend that these deposits from floating 
bodies of ice belong, not to the owner of the soil, but to the 
finder ? Their origin or soui'ce may be less mysterious, but they, 
too, are tell-tale messengers from far-off lands, and have value 
for historic and scientific investigation. 

It is said that the aerolite is without adaptation to the soil, 
and only valuable for scientific pui*poses. Nothing in the facts 
of the case will warrant us in saying that it was not as well 
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adapted for use by the owner of the soil as any stone, or^ as 
appellant is pleased to denominate it, " ball of metallic iron." 
That it may be of greater value for scientific or other purposes 
may be admitted, but that fact has little weight in determining 
who should be its owner. We cannot say that the owner of the 
soil is not as interested in, and would not as readily contribute to, 
the great cause of scientific advancement, as the finder, by chance 
or otherwise, of these silent messengers. This aerolite is of the 
value of $101, and this fact, if no other, would remove it from 
uses where other and much less valuable materials would answer 
an equally good purpose, and place it in the sphere of its greater 
usefulness. 

The rule is cited, with cases for its support, that the finder of 
lost articles, even where they are found on the property, in the 
building, or with the personal effects of thitd persons, is the 
owner thereof against all the world except the true owner. The 
correctness of the rule may be conceded, but its application to 
the case at bar is very doubtful. The subject of this controversy 
was never lost or abandoned. Whence it came is not known, 
but under the natural law of its government, it became a part of 
this earth, and, we think, should be treated as such. It Lb said 
by appellant that this case is unique; that no exact precedent 
can be found; and that the conclusion must be based largely 
upon new considerations. No similar question has, to our know- 
ledge, been determined in a court of last resort. In the Amer- 
ican and English Encyclopedia of Law (volume 15, p. 388) 
is the following language: '' An aerolite is the property of the 
owner of the fee upon which it falls. Hence a pedestrian on the 
highway, who is first to discover such a stone, is not the owner 
of it; the highway being a mere easement for travel.'' It cites 
the ease of Jiifaas v. Amana Society (16 Albany Law J., 76, and 
13 Ir. Law T., 381), each of which periodicals contains an edi- 
torial notice of such a case having been decided in Illinois, but 
no reported case is to be found. Anderson's Law Directory 
states the same rule of law, with the same references, under the 
subject of *' Accretions." In 20 Albany Law J., 329, is a letter to 
the editor from a correspondent, calling attention to a case deter- 
mined in France, where an aerolite found by a peasant was held 
not to be the property of the ' proprietor of the field,' but that of 
the finder. These references are entitled, of course, to slight, if 
any, consideration ; the information as to them being too meagre 
to indicate the trend of legal thought. Our conclusions are an- 
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noanced with ^me doubts as to their correctness, bnt they arise 
not so much from the application of known rales of law to proper 
facts as from the absence of defined rules for these particular 
cases. The interest manifested has induced us to give the case 
careful thought. Our conclusions seem to us nearest analogous 
to the generally accepted rules of law bearing on kindred ques- 
tions, and to subserve the ends of substantial justice. The ques- 
tion we have discussed is conti*olling in the case, and we need 
not consider others. 



COUET OF APPEAL. 

London, May 13, 1892. 

Bawden v. London, Edinburgh and Glasgow Assurancs 

Company. 2 Q. B. Div. [1892] 534. 

Insurance — Accident^Knowledge of A§ent Imputed to Principal, 

B, Reeled an iiimrance tvUh the defendant company through their agait 
against accidental injury. The proposal for the insurance contained a 
statement by the assured that he had no physical infirmity ^ and that there 
were no circumstances that rendered him peculiarly liable to accidents^ 
and it was agreed that the proposal should form the basis of the contract 
between him and the company. . By the terms of the policy the compasty 
agreed to pay the insured £500 on permanent total di4fablement, and £250 
on permanent partial disablement — the policy stating that by permanent 
total disablement was meant, inter alia, " the complete and irrecoverable 
loss of sight to both eyes,* and by permanent partial disablement was 
meant, int^ alia, '* the complete aiid irrecoverable loss of sight in one 
eye.*' At the time wJien he signed the proposal for the insurance the in- 
sured had lost the sight of one eye, a fact of which the defendant^ agent 
was aware, though he did not communicate it to the defendants. The as- 
sured during the currency of the policy met with an accident, uMch re* 
suited in the complete loss of sight in his other eye, so that he became per' 
manently blind. 

Held : — That it must be taken, first, that the assured had sustained a complete 
loss of sight to both eyes within the meaning of the policy; secondly, that 
the knowledge of the defendant!!^ agent was, under the circumstances, the 
knowledge of the defendants, and that they were liable on the policy 
for £500. 

Application by the defendants for a new trial, or that judg- 
ment might be entered for them. 

The Lord Chief Justice directed the jury that the company 
were, through their agent, Quin, affected with knowledge of the 
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fact that Bawden was a one-eyed mnn. The jury found a verdict 
for the plaintiff for £500, and judgment was entered ac: 
oordingly. 

Sir CKarles Bussell^ Q.C, Ash ton Cross and F. Dodd, for de- 
fendants. 
Gullyy Q.C., and Henri/, for plaintiff, were not called upon. 

LoBD EsHEB, M. R We have to apply the general law of prin- 
cipal and agent to the pai*ticular facts of this case. The question 
IB, what was the authority of such an agent as Quin? His 
authority is to be gathered fvom what he did. He was an agent 
of the company. He was not like a man who goes to a company 
and aays, I have obtained a proposal for an insurance; will you 
pay me commission for it ? He was the agent of the company 
before he addressed Bawden. For what purpose was he agent ? 
To negotiate the terms of a proposal for an insurance, and to in- 
duce the person who wished to insure to make the praposal. 
The agent could not make a contract of insurance. He was the 
agent of the company to obtain a proposal, which the company 
would accept. He was not merely their agent to take the piece 
of paper containing the proposal to the company. The company 
could not alter the proposal ; they must accept it or decline it. 
Quin, then, having authority to negotiate and settle the terms of 
a proposal, what happened ? He went to a man who had only 
one eye, and persuaded him to make a proposal to the company, 
which the company might then either accept or reject. He 
negotiated and settled the terms of the proposal. He saw that 
the man had only one eye. The proposal must be construed as 
having boon negotiated and settled by the agent with a one- 
eyed man. In that sense the knowledge of the agent was the 
knowledge of the company. The policy was upon a printed form 
which contained general woi-ds applicable to more than one state 
of circumstances, and we have to apply those words to the par- 
ticular circumstances of this case. When the policy says that 
permanent total disablement means '' the complete and irrecov- 
erable loss of sight in both eyes," it must mean that the assured 
is to lose the sight of both eyes by an accident after the policy 
has been granted. The contract was entered into with a one<eyed 
man, and in such case the words must mean that he is to be ren- 
dered totally blind by the accident. That indeed would be the 
meaning in the case of a man who had two eyes. If the accident 
renders the man totally blind, he is to be paid £500 for perman- 
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ent total disablement. Quin^ being the agent of the company to 
negotiate and settle the terms of the proposal, did so with a one- 
eyed man. The company liceepted the proposal, knowing 
through their agent that it was made by a one-eyed man, and 
they issued to him a policy which is binding upon them, as made 
with a one-e^ed man, that they would pay him £500 if he by 
accident tolally lost his sight, t. €., the sight of the only eye he 
had. In my opinion the plaintiff is entitled to recover £500 for 
the total loss of sight by the assured as the direct effect of the 
accident. 

LiNDLBT, L. J. I am of the same opinion. The case turns 
mainly upon the position of Quin. What do we know about him? 
The company have given us no information about the terms of 
his agency. In the printed form of proposal he is described as 
the agent of the company for Whitehaven, and it is admitted 
that he was their agent for the purpose of obtaining proposals. 
What does that mean ? It implies that he sees the person who 
makes the proposal. He was the person deputed by the com- 
pany to receive the proposal, and to put it into shape. He ob- 
tains a proposal from a man who is obviously blind in one eye, 
and Quin sees this. This man cannot read or write, except that 
he can sign his name, and Quin knows this. Are we to be told 
that Quin's knowledge is not the knowledge of the company ? 
Are they to be allowed to throw over Quin ? In my opinion, the 
company are bound by Quin's knowledge, and they are really at 
tempting to throw upon the assured the consequences of Qnin's 
breach of duty to them in not telling them that the assured had 
only one eye. The policy must, in my opinion, be treated as if 
it contained a recital that the assured was a one-eyed man. The 
£500 is to be payable in case of the ** complete and irrecoverable 
loss of sight in both eyes *' by the assured. If the assured has 
only one eye to be injured, this must mean the total loss of sight 
Within the true meaning of the policy, as applicable to a one- 
eyed man, I think the plaintiff is entitled to recover £500. 

£at, L. J. I agree. The defendants are a limited joint-stock 
company, and the principal question is whether the kcowledge 
of their agent is to be imputed to them. I am clearly of opinion 
that it is. The agent, when he obtained the proposal, knew that 
this man had only one eye. It appears on the face of the pit)- 
posal that Quin was the agent of the company for the White- 
haven district. What was he agent for ? The company hare 
given no evidence about this, but we cannot have better evidence 
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than what the agent actually did. It was his duty to obtain pro- 
posals for assurances, and to send them to the company. It was 
his duty to get the form of proposal filled up and signed by the 
proposer, and to see that this was done correctly. Then he goes 
to a man who has obviously only one eye — he knows that he has 
only one eye — and he induces him to sign a proposal. The agent 
fills up the blanks in the proposal in his own handwriting, and 
it is sent in to the company. In the margin oftheformis 
printed this note : '' If not strictly applicable, particulars of any 
deviations must be given at back," which must mean that if the 
printed statements in the form are not strictly applicable to the 
particular case, the respects in which they are not so ai'e to be 
stated on the back of the proposal. If Quin had performed his 
duty to the company, who would have written at. the back of the 
proposals the ^'deviations " in the case of Bawdon ? I think it 
was Quin's duty to do this, and to point out to Bawden that with- 
out it the form would not be properly filled up. So far as we 
know, Quin did not convey to the company his knowledge of 
the fact that Bawden had only one eye; and it is argued, that 
the policy having been entered into by the company, and the 
premiums paid to them for some time, the policy is either void, 
or the company are only liable for a partial disablement of the 
accused. How is it possible for us to say that the knowledge of 
Quin is not to be imputed to the company ? That knowledge 
was obtained by him when he was acting within the scope of his 
authority, and it must be imputed to the company. This is an 
answer to the argument that the policy is to be treated as void, 
because the statements in the proposal are not accurate. In my 
opinion, the condition that the statements in the proposal are to 
form the basis of the contmct does not apply at all, because know- 
ledge is to be imputed to the company of the fact that Bawden 
had only one eye. 

Then it is said that the plaintiff can recover only for partial, 
not for total, permanent disablement. But, treating the com- 
pany as knowing that Bawden had only one eye, how ought the 
policy to be construed ? The material words are, " complete 
and irrecoverable loss of sight in both eyes ; '' and in my opinion, 
they ought to be construed as meaning that the company are to 
pay £500 in case the assured completely loses his sight by means 
of an accident. This is what has happened in the present case, 
and therefore, in my opinion, the plaintiff is entitled to re- 
cover £500. 

Application refused. 
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QUEEN'S BENCH DIVISION. 

London, Oct 25, 1892. 

HOBXBN V. FOWLKR (27 L. J., N. C.) 

Arrest — Privilege from — Plaintiff Betuming from Court — Warrant 
for commtmentfor Nonpayment of Bates, 

This was an ex parte application to Mr. Justice Collins for the 
release of a plaintiff in an action jast tried before him, who had 
been arrested upon leaving the Court under a warrant for his 
commitment for non-payment of poor-rate. The applicant had 
been called as a witness on his own and on his wife's behalf, she 
having been a co-plaintiff. Proceedings had been taken against 
applicant under the provisions of 12 Vict. c. 14, ss. 2, 3, for non- 
payment of the local pooi'^rate, and, in default of any distress 
being possible, a warrant for his commitment had been made out 
by justices, in accordance with Form D. in the schedule of that 
Act. That form provides for commitment for a stated time 
' unless the said sum of , together with the sum of 

for the costs attending the distress and for the commitment 

shall be sooner paid.' Under the warrant a police-constable had 
arrested the applicant upon his leaving the Boyal Courts of 
Justice. 

Watt for the applicant. The privilege of immunity from 
arrest in any civil process for any witness going to, attending, 
or retui*ning from Court, has long been established. Non-pay- 
ment of rates is not a criminal offence. It is not an arrest for 
contempt, but only until payment. The distinction between 
attachment as a mere process and punitive attachment is pointed 
out by Lord Justice Pry in In re Freston, 52 Law J, Eep. Q. B. 
645; L. E. 11 Q. B. Div. 557 ; Kimpton v. London and North-West- 
ern Railway Company y 23 Law J. Bep. Exch, 556 ; L. R 9 Ezcb. 
766, is also in point. The application was properly made ' to 
the Court in which the cause had been depending, Q Taylor on 
Evidence,' s. 1205). 

Collins, J., held that such a commitment as this was, by way 
of process, only to enforce payment of rates, and not as a punish- 
ment for contempt to any order of a Coui*t, and ordered the 
applicant's release. 

Application granted. 
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RETIREMENT OF MB. JUSTICE BENMAN. 

The occasion of Mr. Jastice Denman's retirement froin the 
Bench was a memorable one. The Bench was crowded with 
judges, and the attendance of the Bar was very large. 

After some remarks from the Attorney-General, Sir C. Bosseli, 
Mr. Justice Den man replied as follows : — 

'' It had occurred to me that having the pleasure this morning 
of attending the Lord Chancellor's breakfast, where I met so 
many of my brethren and members of the profession, that would 
be an adequate leave-taking on my retirement fi*om the bench. 
But I confess I am not sorry that it has been thought by others 
better that I should submit to what I must rogaixi as the gratify- 
ing ordeal of taking leave of you in public. Por, large as is the 
attendance, and illustrious as are the pei*80ns who are present on 
such an occasion, it would not have given me the opportunity I 
now have in the presence of so many members of the junior bar 
and many also of the other branch of the profession, thus giving 
me the opportunity of taking leave of them and of thanking them 
all for the constant kindness and courtesy I have ever, as a 
judge, received from them in the course of my ]ong judicial 
career. (The learned judge here became very much affected, his 
voice broke, and he spoke with evident emotion.) Mr. Attorney- 
Greneral, I cannot trust myself to make a long address. But I 
must try and say a few words to express my sense of the advan- 
tages which a man has who holds the office T have held for 
twenty years, and especially if, as was the case with me, he has 
known the profession from still earlier days than those which 
brought him to the bar. I could not help thinking the other day, 
on an occasion when I thought I might be expected to say some- 
thing, how many men of eminence, and illustrious in the law, it 
had been my privilege to know from the earliest days I can re- 
collect to the present time, and I found that, in the twenty years 
during which I was a judge, I had no loss than forty-seven new 
colleagues, with every one of whom I had personal acquaintance 
— I have known them all, they have all been friends, they have 
all been good servants of their country, as those who remain are, 
and I have no doubt those who may follow will be so too. Be- 
tween the time when I was called to the bar (in 1846) and thia 
time when I was made a judge there were twenty-six, leaving out 
those whom I have already spoken of, and reckoning only those 
who were members of the bench when I was made a judge. 
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Every one of those men was brought up to the legal profeflsion, 
had been a siadent, a member of the junior bar, and afterwards 
generally a leader. And it is impossible to reflect apon this with- 
out feeling what an honor it is to be thonght worthy to have 
been a member of such a profession, which has supplied bo many 
eminent servants of their country in a judicial capacity. Mr. 
Attorney-General, I also wish to give my testimony to the merits 
of the other branch of the profession — the solicitors. Ho doubt 
we hear with regret every now and then of some yielding to 
temptation and doing things which have to be visited with ser- 
ious penalties. But as to the great body of solicitors, of whose 
conduct we have every day ample experience, I can say that I 
know of no class of the community to whom the country is more 
indebted than these men, who know the secrets of families and 
by whomthe interests of their clients are zealou»^ly attended to 
and their secrets inviolably kept. And there is another branch 
of the profcHsion to whose kind co-operation I as a judge of long 
standing feel that I ought to pay my ti-ibute, and that is our 
clerks, to whose good conduct and earnest assistance and honor- 
able abstinence from gossip about things they must know of, it 
is impossible to say how we are all indebtud, nor how much the 
public are indebted. They are the barristers' clerks ; I need not 
say how valuable they are nor how difRcult it would be for the 
working membere of the bar to get through their business with- 
out the assistance rendered to them by honest, faithful, and atten- 
tive clerks. Then there are the solicitors' clerks, men who really 
do so much of the business of the pi*ofession, which is done often 
as much by the clerks as the prmcipals. To allude to only one 
branch of this class of the profession, I should like to give the 
meed of my hearty thanks to those clerks who come before the 
judges at chamber and address us on cases before us, often with 
much acumen and good sense, and who really render efficient as- 
sistance in the discharge of business. 1 do not hesitate to say 
that by their assistance the work is done in such a way that the 
public have no idea how much they owe to this class of the mem- 
bers of the profession. I should like, also, to say how much we 
are indebted to the officers of the courts, the mastei-s or regis- 
trars in courts of law or equity, especially the latter, where com- 
mon law judges have sometimes to attend, and where they must 
a good deal depend upon the assistance rendered to them by the 
officers of the courts, who do so much to promote the due dis- 
charge of business. Mr. Attorney-General, I do not desire to 
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Bpeak about myself — I am averae to egotism or ostentation, and 
if anyone thinks I have ever shown a tendency to anything of 
the kind he has misinterpreted me, and misunderstood something 
I may have { erhaps clumsily said. A.11 I wish now to do is to 
assure you that I shall ever entertain the most coi*dial sense of 
the kindness which every member of the profession with whom 
I have ever been brought in contact has shown to me. I shall 
always love it. I shall always take an interest in its proc<^- 
ings, and in all that affects its welfare. Mr. Attorney-General, I 
thank you for the kind woi'ds you have uttered. I have known 
yon long ; I have watched youi* career with the greatest in- 
terest, and I believe the profession will never be able to point to 
a man who could represent it more worthily, nor more ably up- 
hold its honor. And now it only remains for me to say to my 
brethren, to all the members of the bar, and to all other members 
ot the profession, most earnestly and gratefully, '* Farewell." 



THE PARK AND LITERARY FRAUD CASES. 

At the Old Bailey the week before last the two counts ceUbres 
of the September criminal sessions— the pi*osecution of Miss 
Smith and her accomplices, Micklethwaite, Paul, Ingram and 
Alliston, for conspiracy to defraud the estate of a certain Mr. 
Park of 20,000/. by the forgery of a deed, and the literaiy frauds 
case — were at length brought to a close, and ended, as everyone 
who studied the evidence had expected, in the conviction of the 
accused. 

The forgeries that are exposed and punished in Courts of 
justice are usually characterised by cleverness as well as daring. 
Fauntleroy, Eoupell, Pro vis, and Else were persons of genius 
in their own worthless way, and executed their criminal designs 
with consummate adroitness. In point of audacity, Miss Smith 
showed herself to be no mean rival to these illustrious scoundrels, 
but in cunning and ingenuity she lagged far behind them. A 
clumsier crime was never perpetrated than that for which she 
has now to undergo the well-merited punishment of ten years' 
penal servitude. The material facts in the case were few and 
simple. On January 4, 1887, thei*e died, in his eighty-second 
year, at Auckland House, Teddington, a gentleman named John 
Cornelius Park, who was worth over 100,0002. Mlbs Smith was 
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one of Mr. Park's tenants, had been in the habit of visiting him 
from time to time, and was, of coarse, in possession of bis signA- 
ture to receipts for rent. The relations between the deceased 
gentleman and Miss Smith had never been vei*y friendly, mach 
less intimate. He had deprecated her visits, and, so lately as Jno^) 
1885, had distrained against her for arrears of rent On two 
occasions when she had been at Auckland House, Miss Smith had 
met a son of the deceased, Mr. C. J. Park, who was a widower. 
Two days after the old gentleman's death a letter from her was 
received at Auckland House, in which she referred toher'ap- 
pi*oacbing marriage' with Mr. G. J. Park, and she soon followed 
up this intimation of her design by presenting herself at Auck- 
land House and announcing that she was the daughter-in-law 
elect of the deceased, and that if young Mr. Park refased to 
marry her within three months after his father's death he would 
have to pay her the sum of 20,000^ In spite of this bold verbal 
assertion of her claim, Miss Smith displayed an unaccountable, 
and from her point of view a fatal, hesitancy as to the form in 
which the claim was to be made. Firat she produced what 
purported to be a will signed by the deceased on the day of his 
death across a penny stamp, and giving her all he possessed in 
the world. On second thoughts, however, she destroyed this 
document, which was attested by the prisoners Ingram- &<^d 
All is ton — the cook and the gardener at Auckland House — a^d 
brought forward a bond in which old Mr. Park was alleg^ ^ 
have covenanted to pay her 30,OOOZ. on the day of her marria^^ ^^^ 
his son, or a penalty of 20,000/. if the marriage did not take f^^^' 

Eventually, this document, too, was abandoned as the mai^^7 
of the claim ; Miss Smith took her stand upon a deed, pi^act-^^^y 
to the same effect, purpoiting to have been signed by tt*® "^ 
ceased on March 23, 1886, and attested by the prisoners All i^^^> 
Micklethwaite, a solicitor who had been struck off the roll9) ^°^ 
Paul, and opposed the administration of the estate in the ^^S^ 
Court. Mr. Justice Komer, however, dinmissed her clainrL^ *°" 
oi'dered the document in question to be impounded, expr t^^^ ^"^ 
the conviction, which has now been corroborated by the vc^^* 
of the jury iuthe criminal proceedings, that it was fictitious' 
more transparent forgery was never committed, and th^ ^^' 
tences often, seven, and five years* penal servitude respect -S-^^^ 
passed upon Smith, Micklethwaite, and Paul, were a^^P^ 
justified by the circumstances of the case. AUiston and In^^'^'^ 
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(who was found gailty of * uttering ' the forged document only) 
escaped with twelve and six months* imprisonment respectively. 
The literary frauds case was in its own way not less remark- 
able than the prosecution of Miss Smith, ^^o more impudent 
series of deceptions has been practised upon the public in recent 
years than that of which Sir Gilbert Campbell, William James 
Morgan, David Tolmie, Charles Montagu Clarke, Joseph Sidney 
Tomkins, and William Henry Stead man have just been found 
guilty. The history of their misdeeds has all the interest of a 
romance, is as full of double intrigues and ludicrous situations as 
a seventeenth-century play, and possesses, besides, those occasion- 
al touches of tragedy without which the highest dramatic effects 
can never be attained. Yet the central plot was a very simple 
one ; and althoagh the personnel of the actors changed from time 
to timedui-ing the progress of the piece, it was repeated in every 
scene with remarkable fidelity. The mode of ojieration was as 
follows: A company was started with a pretentious name and a 
glowing prospectus. At one time it was the City of London 
Publishing Company (Lim.). Then the Authors' Alliance came 
on the stage. Next the Literary and Artistic Union was found- 
ed. Then came the Ailists' Alliance and the International 
Society of Literary Science and Art. The ostensible objects of 
these various associations differed, as their titles indicate, but 
their primary objects were the same. The chief end of them all 
was to put money in the purses of the promotera. For the 
attainment of this end a number of devices were adopted. Au- 
thors were induced to submit their manuscripts to the society 
engaged for the time being in working the literary fraud, and to 
make sundry payments on the distinct undertaking that the 
manuscripts in question would be published under its auspices ; 
but the manuscripts were not published and the sums paid were 
never returned. Exhibitions of pictures were organised and 
carried out on similar principles, although in one case a lady who 
had subscribed a guinea to the enterprise had a picture sold and 
received 15«. as the purchase-money. Then a series of concerts, 
which paid tolerably well, was set on foot. Finally, there were 
wholesale issues of invitations to artists and authors to join the 
Artists' and Authors' Alliances, and the International Society of 
Literary Science and Art, which aiTOgated to itself the right of 
granting diplomas, degrees, and graduation hoods and gowns to 
its members. The profits realised by these artistic, musical and 
literary efforts were not accounted for, and the presumption is 
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that they fonnd their way, with almost undeviating accuracy, 
into the pockets of the gentleuien whose ingenuity had organised 
the companies in question. Gradually, however, these bodies be- 
gan to fall into disrepute. Their landlords experienced no little 
difficulty in securing the payment of their rents, and when the 
assistance of the County Court was invoked, and a warrant for 

distress granted, the indignant judgment creditors found either 
that there was nothing on the company's premises to distrain, or 
that, in the interval between judgment and execution the pro- 
motors had folded their tents, like the Ai-abs, and silently naoved 
away. The unfortunate authors who had been deprived both of 
their manuscripts and of their money began to be troublesome. 
One lady went every day for a month to the offices of the 
Authors' Alliance, brought her knitting with her in order to pass 
the time, and waited patiently, but in vain, for the arrival of 
Tomkins, who was in charge of the establishment. Another of 
the defrauded children of literature had a happier fate. He 
found Mr. Tomkins at the company^s offices, demanded a mann- 
script which he had sent to the company, and, when Tomkins 
explained that the document was in the hands of the reader or 
publisher, shook him heartily, to the intense delight of the house- 
keeper, who was looking on. Other followers of the muses took 
a more public way of expressing their dissatisfaction with the 
companies by suing them in the Courts of law. The action raised 
by Mr. Swindell, of Manchester, who was one of the most meritori- 
ous victims of the fraud, directed the attention of the Treasury 
to the matter, and the prosecution was instituted which has now 
resulted in the conviction of the accused. There were, of course, 
different degroe;^ of guilt. Morgan and Tomkins, as the worst 
offendera, were sentenced to eight and five years' penal servitude 
respectively; while Sir Gilbert Campbell, Steadman, Tolmie,and 
Clarke were found guilty only of conspiracy to defraud, and were 
severally sentenced to eighteen, fifteen, six, and four months' 
imprisonment with hai-d labour. — Law Journal (^London). , 



Mr. W. A. Bates, whose death is recorded at the age of 66, was 
an old and respected member of the legal profession. He was 
admitted to the bar in 1849, and practised during forty-three 
years, the firm being J. & W. A. Bates. He enjoyed the esteem 
and respect of his confreres, and his death, which was hastened by 
the effects of a fall, is generally regretted. 
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INSOLVENT NOTICES. 
Quebec Official Gazette, Oct 29 ik Nov. 5 df 12. 

Judicial Abandonments. 

Adam, Bobert, doing business as Porcheron, Adam & Co., 
Montreal, Oct. 24. 

Abchahbault, Narcisse, draggist, Montreal, Nov. 3. 

Babbeau, Alexis, roofer, Qnebec, Oct. 21. 

Bbassard, Lac-Jean-Baptiste, St Cyrille of Wendover, Oct. 28. 

Chavanbl, Israel, Quebec, fruit merchant, Oct 20. 

Labivi^rb k fits, carriage* makers, St Hyacinthe, Oct 22. 

Miles, Gabriel, Grand Pabos, Oct. 31. 

Holland, J. B. L., Montreal, Oct. 25. 

Savabd, George, bottler, Quebec, Nov. 4. 

Tisdalb, Emma, doing business as B. Tisdale, St John's, Oct. 
26. 

Todd, Dinah, doing business as J. Cohen & Co., Montreal, Oct. 
18. 

Gurators Appointed. 

Babbbau, jr, Alexis, roofer, Quebec. — N. Matte, Quebec, cur- 
ator, Nov. 2. 

Babras, J. A., Quebec.— C. Besmarteau, Montreal, curator, 
Oct. 29. 

BsLLBAU, Louis, doing business as H. P. Poirier, Montreal. — 
Kent and Turcotte, Montreal, joint curator, Oct 27. 

Blouin, Fiddle, Quebec. — D. Arcand, Quebec, curator, Oct 27. 

Bbano^aud & DuQUXTTB, Montreal. — Kent & Turcotte, Mont- 
real, joint curator, Oct 29. 

Brown & Co., W. Godbee. Montreal. — J. McD. Hains, Mont- 
real, curator, Nov. 9, 

Cabana, fits, Antoine, St Ephrem d'Upton. — J. O. Dion, St. 
Hyacinthe, curator, Nov. 7. 

Chavanbl, Isi*ael. — John O'Donnell, Quebec, curator, Nov. 2. 

Cabon, Alexis E., Shipton. — D. Sealh and J. J. Griffith, 
Montreal, joint curator, Oct 13. 

Cdt^, P. E.— Millier & Griffith, Sherbrooke, joint curator, Oct 
31. 

Gauvbbau & Co., St Octave de M^tis. — Kent & Turcotte, 
Montreal, joint curator, Oct. 25. 

GuBBTiN, Louis. — Bilodeau & Benaud, Montreal, joint curator, 
Oct 20. 

Lalondb, Alphonse. — D. Seath, Montreal, curator, Oct 6. 

LARiviiRB k fils, Joseph, St. Hyacinthe. — J. O. Dion, St, 
Hyacinthe, curator, Nov. 7. 

Laubib, David James, Montreal. — F. W. Badfoid, Montreal, 
cui*ator, Nov. 2. 

Maltais, Pierre, Malbaie. — H. A. Bedard, Quebec, curator, 
Oct 29. 
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Nadvau & Co., M. — Bilodeau & Benaad, Montreal, joint 
curator, Oct. 24. 

Patsnaude, p. a. — Bilodeau & Benaud, Montreal, joint curator, 
Oct. 24. 

PoRCHBRON, Adam & Co., roofer, Montreal.* — 0. Deemartean, 
Montreal, curator, Oct. 31. 

EoLLAND, J. B. L., boot and shoe dealer, Montreal. — C. 
Desmarteau, Montreal, curator, Nov. 2. 

Sleeth, jr., David, Montreal. — Riddell & Common, Montreal, 
joint curator, Nov. 7. 

Todd, Dinah (J. Cohen & Go.) — C. Desmarteau, Montreal, 
curator, Oct. 31. 

Wood, Hoi*ace E. — A. J. Farnham, Dunham, curator, Nov. 4. 

Dividends. 

Bilodeau & fila, Ste. Marie. — First and final dividend, payable 
Nov. 29, H. A. Bedard, Quebec, curator. 

Blais & Lefebvre. — Second and final dividend, payable Nov. 
29, G. H. BuiToughs, Quebec, curator. 

Blonde AU & Gravel, curriers. — Second and final dividend, 
payable Nov. 21, N. Portier, Quebec, curator. 

BouDREAU, Benj., L'Anse St. Jean. — First and final dividend, 
payable Nov. 22, H. A. Bedaixl, Quebec, curator. 

DucHAiNE, Octave, St. Jovite. — First and final dividend, pay- 
able Oct. 15, A. Lamarcbe, Montreal, curator. 

GuiLBAULT & fils, Ed., Montreal. — Fii*st dividend, payable 
Nov. 11, C. Desmarteau, Montreal, curator. 

GuiMOND & Cie., St. Baymond. — First and final dividend, pay- 
able Nov. 22, H. A. Bedard, Quebec, curator. 

LAoouROiiRB, Timolton, St. Stanislas. — First dividend, payable 
Nov. 28, Lamarche & Olivier, Montreal, joint curator. 

Marcottb, Charles. — First and final dividend, payable Nov. 29, 
J. B. Casgrain, L* Islet, curator. 

MoRENCT, Edouai*d, Quebec. — Firet and final dividend, payable 
Nov. 29, J. H. Gignac, Quebec, curator. 

PouLiN, Anselme. — Second and final dividend, payable Nov. 28, 
A. F. Gervais, St. John'8, curator. 

RoBiLLARD & Co., Bcauhamois. — Firat and final dividend, 
payable Oct. 10, C. Desmarteau, Montreal, curator. 

Smith, Joseph, Cedar Hall. — First and final dividend, payable 
Nov. 29, H. A. Bedard, Quebec, curator. 

Stewart, Geo. — Second and final dividend, payable Nov. 21, 
(y. Desmarteau, Montreal, curator. 

Vaudrt & Turcotte, grocers. — First and final dividend, payable 
Nov. 29, H. A. Bedai-d, Quebec, curator. 
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CURRENT TOPICS AND CASES. 

Sir John J. C. Abbott retires and Sir John S. D. Thomp- 
son succeeds to the premiership of the Dominion of 
Canada. These gentlemen have both been distinguished 
members of the legal profession. In England lawyers 
have an inconsiderable part in the government of the 
country, and that part, it is possible, may become even 
less. In Oanada it is almost a matter of course that one 
member of the legal profession should succeed another in 
the office of first minister, and it is equally a matter of 
coarse that several of the principal offices in the cabinet 
should be filled by members of the same profession. 
When wc come down to the local administrations it 
seems to be the exception to find a minister who is 
not a lawyer. This state of things is not extraordinary 
seeing the large proportion of lawyers in our legisla* 
tive bodies, and the absence of training in other classes 
for public life. It has some drawbacks, as, for instance, 
the crude taxation scheme adopted at Quebec last ses- 
sion. It is worth noticing, too, that the new premier 
of Oanada, like the premier of Ontario, has already 
held judicial office and stepped back with remarkable 
success into the political arena. Some time ago there 
was a rumour that the retiring lieutenant-governor of 
Quebec, who has also been a judge, might be summoned 
to form an administration in this province. It would 
have been a curious coincidence had the three most im- 
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portant political positions in the Dominion been occupied 
at the same time by ex-judges. 



Mr. Justice Hall had the pleasure^ at the opening of 
the last criminal term of the Court of Queen's Bench 
at Montreal, of directing the attention of the grand jury 
to the important circumstance that there had been six 
terms of the Court since any prisoner had been found 
guilty of murder, and that nine years had elapsed since 
the last infliction of capital punishment in this district. 
This was not mentioned as an indication that the admin- 
istration of justice had been lax or that juries had failed 
in their duty, but as gratifying evidence of the absence 
of serious crime in the most populous city and district of 
Canada. Not only in Montreal with its population of 
a quarter of a million, but throughout the province 
murder is almost unknown, and even cases of homicide 
occurring in the heat of quarrels are extremely rare. 



The death of Mr. G-eorge Macrae, Q.C., on Nov. 30, 
has removed another of the now fast diminishing group of 
advocates who were io practice in Montreal before the 
end of the first half of the century. The deceased was 
born in June, 1822, and had therefore entered on his 
seventy-first year. He was admitted to the bar in 1846. 
For many years past he has confined himself chiefly to 
the business of the G-rand Trunk Railway Company of 
which he has long been the solicitor. He was a gentle- 
man of high principle, courteous in his intercourse with 
his professional brethren, and consistently opposed to 
anything that could reflect discredit upon an honorable 
profession. 



The case of Legatdt v. Legault, decided by Mr. Justice 
Davidson in the Superior Court, Montreal, June 30, 1892, 
disclosed a remarkable attempt to incarcerate a sane man 
in a lunatic asylum. Strange to relate, the affidavits of 
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several of his own children were available in support of 
the proceeding. The facts come out incidentally in an 
action of liBel which was instituted subsequently. The 
case illustrates how widely the ideas of people may differ 
as to what constitutes insanity, and the care which is 
necessary in dealing with such statements. 



The will case of Schiller v. Schill£r, decided by the same 
learned judge on the same day, was another litigation 
with singular features. In this case the testator, Mr. C. 
S. Schiller, was a gentleman well known to nearly the 
whole bar, and the will impugned was made by him 
twenty-one months before his death. In the interval he 
was attending to both official and private business, yet 
his will was attacked on the ground of captation and 
suggestion, and undue influence. The will was main- 
tained by Mr. Justice Davidson, and the decision, we 
understand, will not be appealed from. 



In Gushing v. Fortin^ the Court of Review, Montreal, 
Nov. SO, affirmed the decision of Davidson, J., as to what 
is required to sustain a charge of secretion. A restaurant- 
keeper sold his effects and business, and the leasehold 
of his restaurant. It appeared, however, that he acted 
with the concurrence of his lessor who was his principal 
creditor, and whose privileged claim was sufficient to ab- 
sorb all the assets. The charge of secretion was held to 
be disproved, but as the defendant had acted imprudently 
in divesting himself of his estate without the knowledge 
of his other creditors, the capias issued by one of them, 
though not maintained, was set aside without costs. 



In Oroidx v. Witson, Court of Review, Montreal, Oct. 8, 
it was held, affirming the decision of Pagnuelo, J., that a 
carrier who has put the thing transported in a particular 
place specified in the contract of carriage, is not con- 
sidered to havo thereby dispossessed himself of it, and 
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his right of retention under Art. 1679, C. C, until 
he is paid for the carriage, still exists, and may be en- 
forced by conservatory seizure against parties claiming 
title by purchase, the thing being still in the place where 
it was deposited by the carrier. 



EXCHEQUER COURT OP CANADA. 

Ottawa, September 1, 1892. 
Coram Burbidgb, J. 
Arthur H. Murphy, Suppliant; and The Qusbn, Bespondent. 

Sale qf Ordnance Lands in Quebec — Cancellation — 23 Vic. (P.C.) 
c. 2, «. 20. 

In the year 1876 the suppliant pui*chased a number of lots at 
an auction sale of Ordnance lands in the City of Quebec. He 
paid certain instalments and interest thereon, amounting in all 
to a sum of $2,447.92. Being unable to complete the paymenti} 
for which he was liable, he applied to the Crown in 1885 to 
appropriate the money paid by him to the purchase of three 
paj'ticular lots, — Nos. 19, 38 and 39. This the Crown consented 
to do, and upon an adjustment of the account there was found to 
be a hum of $73.92 duo to the suppliant, which, by mutual 
arrangement, wan appropriated to the purchase of another lot 
(No. 100), leaving a balance then due to the Crown of $126.08. 
When however the suppliant came to pay this balance and get 
his patents for the four lobs, he was informed that lot 19 would 
probably be required for certain military pui'poses. He then 
tendered the balance due to the proper officer of the Crown in 
that behalf, but it was declined. Patents for lots 38, 39, and 100 
were subsequently issued to suppliant, and nothing further wan 
done until 1886, when the Ci'own resumed pos8.ession of lot 10 
which was followed up by an attempted cancellation of the sale of 
the lot under 23 Vic. (P.C.), c. 2, on the ground that as the 
balance due on the purchase had not beea paid the terms and 
conditions of sale had not been complied with. 

J7e^.— That the sale was not duly cancelled, that the suppliant 
had forfeited none of his rights under the sale, and was entitled 
to damages equal to the value of the lot at the time the Growo 
resumed possession thereof. 



/ 



THE LEGAL NEWS. 867 



Quaere. — Has the Deputy Minister of the Interior the right to 
exercise the powers of cancellation vested in the Commissioner of 
Crown Lands by the 20th section of the Act of the old Province 
of Canada, 23 Vic. c. 2 ? 



John Db Edtpbr & Son, v. Van Dctlkvn Wibland & Company. 

Trade Mark — Rectification of Register — Jurisdiction of Exchequer 
Court— 54-55 Vic. c. 26 ; 64-55 Vic. c. 35. 

The Court has jurisdiction to rectify the register of trade 
marks in respect of entrTes made therein without sufficient 
cause either before or subsequent to the 10th day of July, 1891, 
tile date on which the Act 54-55 Vict. c. 35, came into force. 

Qtuere f Has the Court jurisdiction to give relief for the 
infringement of a trade mark where the cause of action arose 
out of acts done prior to the passage of the Act, 54-55 Vict. c. 26 ? 



HoRMisDAs Martial, Suppliant; and Thi Qubsn, Eespondent. 

Tort — Injury to the Person on a Public Work — Remedy — Prescrip- 
tion, Interruption of^-CC.L.C. Art, 2227—50-51 Vic, c 16. 

The suppliant, who was employed as a mason upon the 
Chambly Canal, a public work, was injured through the negligence 
of a fellow-servant. Subsequent to the accident the Crown 
retained the suppliant in its employ as a watchman on the Canal, 
and indemnified him for oxpcnse<) incurred for medical atten- 
dance. 

Held, that what was dooe was referable to the grace and 
bounty of the Crown and did not constitute such an acknow- 
ledgment of a right of action as would, under art. 2227 (' C.L.C. 
interrupt prescription. 

Quoere. — Does art. 2227 C.C.L.C'. apply to claims for wrongs as 
well as to actions for debt ? 

Semble. That the Crown's liability for the negligence of its 
servants re^ts upon statutes passed prior to the Exchequer Court 
Act (50-51 Vic. c. 16) ; and that the latter substituted a remedy 
by petition of right, or by a reference to the Court, for one for- 
merly existing by a submission of the claim to the Official Arbi- 
trators, with an appeal to the Exchequer Court and tbence to the 
Supreme Court. 
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Jaoques Couette bt al., Sappliaats ; and The Quebh, Re- 
spondent. 
Maritime law-Salvage — Government vessel — Special contract 

A steamship belonging to the Dominion Gh>vemineQt went 
ashore on the island of Anticosti, and suppliants rendered assist' 
ance with their wrecking steamer in getting her afloat ^ The 
service rendered consisted in carrying oat one of the stranded 
steamship's anchors and in taking a hawser ai\d palling on it 
until she came off. For cariying out the anchor it was admitted 
that the suppliants had bargained for compensation at the rate 
of $50 an hour, but whether the bargain included the other part 
of the service rendered or not was in dispute. The service was 
continaous, — no circumstances of sudden risk or danger having 
arisen to render one part of the work more difficult or dangerous 
than the other. 

Held, that the rate of compensation admittedly agreed apon in 
respect of carrying out the anchor must, under the circum- 
stances, be taken as affording a fair measure of compensation for 
the entire service. 

2. A petition of right will not lie for salvage sei'vices rendered 
to a steamship belonging to the Dominion Government 



Charles Lavoie, Suppliant; and Her Majbstt The Queen, 

Eespondent. 

Liability of Grown as common carrier — Negligence — Regulations for 
carriage of freight — Notice by publication in Canada Gazette — 
The Government Railways Act, 1881 — The Exchequer Court 
Act (50-51 Vic. c. 16, s, 16) — Construction. 

Apart fi-om Statute the Crown is not liable for the loss or injury 
to ^oods or animals carried by aOovernment Railway occasioned 
by the negligence of the pei*sons in charge of the train by which 
such goods or animals arc shipped. By virtue of the several 
Acts of the Parliament of Canada, relating to Government Kail- 
ways and other public works, the Crown is in such a case liable, 
and a petition of right will lie under the Act 50-51 Vic. c. 16 for 
the recovery of damages resulting from such loss or injury. 

The Queen V. McLeod (8 Can. S. C. R. 1) and The Queen v. 
MrFarlane ( 7 Can. S. C. R. 216) distinguished. 

2. The publication in the Canada Gazette in acconJance with 
the provisions of the Statute under which they are made, of 
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regulations for the carriage of freight on a Grovernment Bailway, 
is notioe to all pei*80DB having occasion to ship goods or animals 
by such Bailway. 

3. One of the general conditions of the regulations applicable to 
the carriage of live stock by the Intercolonial Bailway is that " all 
" live stock conveyed over the Railway are to be loaded and dis- 
^' charged by the owner, or his agents, and he undertakes all risks 
'^ of loss, injury, damage and other contingencies in loading, un- 
'' loading, transportation, conveyance, and otherwise, no matter 
** how caused." 

By the 50th Section of the Act, (R S. C. c. 38) under which 
the regulations were made, it is provided that Her Majesty shall 
not be relieved from liability by any notice, condition or declar- 
ation in the event of any damages arising from the negligence, 
omission or default of any officer, employee or servant of the 

Crown. 

Heldy that the regulation must be read as part of the Act 
(B. S. C. c. 38, 8. 44), and that the condition did not relieve from 
liability where the loss or injury was occasioned by the negli- 
gence of the Crown's servants. 

4. The ow^er of a horse shipped in a box car, the doora of 
which can only be fastened from the outside, and who is inside 
of the car with the horse, has a right to expect that the con- 
ductor of the train will see that the door of the car is closed and 
properly fastened before the train is started. 



Ottawa, October 31, 1892. 

Thb Canadian Coal and C'olonization Company (limited), 
Claimants ; und IIbr Majesty thb Queen, Respondent. 

Sale of Domimon Lands — Reservation of mines and minerals — The 
Dominion Lands Act (43 Vict, c. 2G)— Rights of purchaser. 

Where the Ci-own, having authority to sell, agreesHo sell and 
convey public lands, and the contract is not controlled by any 
law affecting such lands, and there is no stipuhition to the con- 
trary express or implied, the purchaser is entitled to a grant 
conveying such mines and minerals as pass without express 
words. 
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COUET OP BBVIBW. 

Montreal, October 31, 1891. 

Coram Sir F. G. Johnson, C. J., Loranger and Tellier, JJ. 
PiKs BiVBR Mills Co. v. Priest. 

Capias — Affidavit — Allegation of indebtedness. 
Held : — 1. That an affidavit for capias is not void for uncertainty 
because it sets out several causes of indebtedness for a Uke amount 
(as in a declaration with the common counts), so long as it i$ 
clear that the allegations all relate to one and the same sum of 
money. 

2. The omission to annex an account referred to in the affidavit, is 
not material, the law requiring only the oath of the creditor or 
his agent. 

Inscription in Bkvirw of a judgment of the Superior Court, 
district of Bedfoi-d, Lynch, J., June 9, 1891, which reads as fol- 
lows : — 

'^ Considering that the affidavit upon which the writ of capias 
ad respondendum, in this cause issued, is based, does not sniB- 
ciently set forth the cause or nature of the alleged indebtedness 
of defendant ; 

^' Considering that several causes of action for a similar amount 
are set forth in said affidavit, rendering it uncertain what the 
real cause of action, relied on by plaintiff, is ; 

" Considering that there is no sufficiently specific allegation, 
in said affidavit, of the time of the alleged secretion clearly show- 
ing that it took place subsequent to defendant's indebtedness ; 

'^ Doth grant said petition, and doth quash, annul and set aside 
said writ of capias ad respondendum, and doth order the discharge 
and liberation of said petitioner thereunder, with costs," 

Johnson, Ch. J. (in Review) : — 

The defendant, arrested under a capias ad respondendum, peti- 
tioned for discharge, and alleged as grounds of his petition that 
the affidavit wan defective. A saisie-arret also issued upon the 
same affidavit, and there was another petition as to that. The 
same grounds) substantially were alleged in both petitions, aod 
judgment was given quashing both writs. The plaintiff inscribes 
here, and we have to consider the grounds taken by the defend- 
ant with reference to the sufficiency of this affidavit in both 
cascM. 

The petition amplified the grounds for liberation, but the judg- 
ment noticed only two : Fii-st, as regards the capias, it was held 
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that the affidavit did not soffioiently set forth the^caose or nature 

of the indebtedneesy several causes of action for a similar amount 

being set forth, rendering it uncertain what was the real cause 

of actiOD. Then, as i*egaTded the saisie-arrit, it was held that the 

time of the secretion, whether before or after the indebtedness, 

did not sufficiently appear. Let us see the terms of this affidavit. 

It said that ^' The defendant is perHonally indebted to the said 

* Pike River Mills Company in a sum exceeding forty dollars 

'' currency, to wit, in the sum of $9476, as and for the price and 

'* value of goods, wares and merchandise by the said company 

'' sold and delivered to the said defendant and at his request at 

^' Notre Dame de iStanbridge, in the district of Bedford, on and 

" before the 1st day of January last past — and within five yeara 

'^ previous to said last mentioned date — and as and for moneys 

" paid and advanced by said company to and for the said William 

*' H. Priest (defendant) and for his profit and advantage and at 

"his request, to divers peraons named in the statement of account 

*' therewith produced and filed on and before the Ist day of 

*' January then last past ; 

** And in a like further sum of money for so much money 
'* found to be due and owing by the said defendant to the said 
" company upon an account then and there, to wit. at Notre 
'* Dame de Stanbridge, in the district of Bedford, on or about 
" the said 1st day of January then last past, stated between 
'' theui ; 

'* And for a like further sum of money due and owing for in- 
" tereet accrued u[)on large sums of money for long periods of 
'' time, forborne according to the usage of trade and the custom 
'* of merchants in that behalf and accoixiing to an agreement 
'* had and made between the said parties ; 

'' All which said several sums of money said defendant then 
** and there acknowledged to owe and promised to pay, etc. ; and 
*' the said sums of money amounting to the aforesaid sum of 
^* tl^;476, are overdue and unpaid ; and the said defendant being 
*^ so indebted to said plaintiff' has secreted and made away with 
*' his property and effects with intent to defraud his creditors in 
" general and the plaintiff in particular." 

Two things are apparent from the reading of this affidavit, 
which are, in my opinion, decisive of the invalidity of the hold- 
ing in the Court below, in the first place the several causes of 
indebtedness in this sum of $9,000 odd, are alleged in express 
terms, to refer to the one and same sum of money. Therefore, 
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the ground taken by the Couii; below, viz., that several cauMB of 
action for a similar amount are set forth, and so lead to uncer- 
tainty, vanishes, and it appeara by the express words used that 
the several causes, etc., refer not merely to a similar amount, 
but to the one identical same amount alleged to be due, that is 
the 99,476, about which, therefore, there can be no uncertainty 
at all. All the deponent has done is to accumulate various forms 
of statement of the same debt, just as they used to be accumulated 
in declarations with what were called the common coonts, but 
all leading to the one conclusion that the same debt aod no more 
was sought to be recovered by the action, just as the same debt 
and no more is what the defendant is to be held to give bail for 
here. 

It was argued for the defendant that you could not indict for 
perjury upon such an affidavit as this. I fail to see that. You 
could not convict for perjury unless there was knowing and 
corrupt false swearing, and, therefore, there would be no perjury 
here unless the.se several statements referred to several debts 
while only one was due, which they clearly do not. This point 
is not new. An affidavit to hold to bail, though bad in part, 
may be efficient for the remainder. (See Patterson et al v. 
Bwme, 3 Rev. de L^g. 347). In Qrem v. Hatfield (12 L. C. R. 
115) it was held that an affidavit may contain several different 
averments of debt inconsistent with one another, and is not 
void because one of them is insufficient. In the present case 
we have an averment of the defendant's promise to pay. That 
alone would be sufficient, according to the holding in Kamy v. 
McKeown, 9 L.C. J. 104. The case ofMagtUre v. Link, 16 L.C.R 372, 
cited for the defendant, is plainly against him. In the judgment of 
the Court no reasons are given ; but in the summary prefixed to 
the report (by whom reported I do not know), it is stated to be 
that the affidavit was bad for not directly stating that the money 
paid, laid out and expended was so paid to the use of the defend- 
ant. It this is correct, the case would not apply here at all ; but 
whether or no, the case of Prior v. Lucas cited by Mr. Justice 
Williams in giving judgment in Jones v. Collins (5 Dowl. Rep. 
53*5) seems to uphold the view we take in the case before us. 

Objection was also mnde to the mention in the affidavit of an ac- 
count which it alleged was produced along with it, while none was, 
in fact, produced. We see nothing in that. A reference to proof 
other than that required by the statute — which is only the oath 
of the creditor or his agent — neeii not have been made, and, there- 
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fore, its absence is immaterial. The case of St. Michel v. Vidler 
(M, Ij. B., 1 S. C, p. 164), a case very much resembling the pre- 
sent one, decided that point 

We, therefore, hold the affidavit to contain the essential allega- 
tions of the debt, the amoant, and the promise to pay. We foi'ther 
hold that the allegation of secretion is sufficient, and we dismiss 
the petitions to quash both as regards the capias and the saisie- 
arret. 

The judgment of the Court of Review is as follows : — 
" Considering that there is error in the judgment of the Court 
below, rendered on the 9th of June. 1891, doth reverse the same, 
and proceeding to render the judgment that the Court below 
should have rendered ; 

^'Considering that the defendant petitioned to bo liberated 
from arrest under a capias ad respondendum^ and also to quash 
the writ, as well as to quash the writ of saisie-arrH in the said 
cause issued ; 

'^ Considering that the plaintiffs contested both petitions ; 
" Considering that the grounds of said petitions and of each of 
them are insufficient to obtain the conclusions thereof; that 
there is no uncertainty as to the amount alleged by the plaintiffs' 
affidavit to be due to them, and for which both writs were issued, 
and further that the alleged secretion is sworn to have taken 
place after the defendant was so indebted to the plain tiffH ; 

'' Both maintain the plaintiffs' contestation of both the said 
petitions, and doth dismiss both said petitions, with costs in this 
Court and the Court below.'* 

Judgment revei-sed. 

Baker <k Martin for plaintiffs. 

./. 0. McCorWl f.»r defendant, petitioner. 

THE PARKMAN^WEBSTEH CASE. 

On December 27, 1^49, the city of Boston wa** startled with 
the newH. that portions of a human IkkI}- bail been discovered 
nnderncath the chemical laboratory of Professoi* John W. 
Webster in the medical college, which then stood in North 
(irove Street, and that Professor Webster himself ha<l been 
arrested and incarcerated in Jjeverett Street Gaol on suspicion of 
having been concerned in the murder which hud obviou^^ly been 
committed. The excited popuiace had, however, no idea that the 
discovery which interested and agitated it that winter morning 
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woald lead to one of the strangest cases of the identification of 
human remains in the whole history of crime. 

In the early part of the preceding November, Professor 
Webster had become indebted to Dr. George Parkman, one of his 
colleagues, for a sum of nearly $500, the repayment of which was 
secured by two promissory notes and a mortgage. Br. Parkman 
had called at the college on the 23rd of that month to press his 
debtor for payment, and had on the same day mysteriously dis- 
appeared. His friends received a number of anonymoas letters 
and messages (afterwards proved to have been despatched 
by Dr. Webster) containing all sorts of suggestions and explana- 
tions with regaitl to his disappearance. But none of the clues 
led to any unravelling of the skein. The offer of a reward of 
$1,000 yielded better results. North Clrove Street College was 
built upon walls which rested upon piles, and the tide ebbed and 
flowed through apertures below the basement floor between the 
compartments formed by the walls. One of these compartments 
was a vault underneath Professor Webster's labomtory. It oc- 
curred to the ingenious mind of a man named Lichfield, one of 
the college servitors, that Di*. Parkman's body might possibly be 
secreted in this vault, lie forced his way through to it with the 
aid of a crowbar and found, not Dr. Parkman 's whole body, but 
certain portions of human remains — a stomach, a right leg, arid 
a right thigh. The police at once arrested Professor Webster, 
and thoroughly searched his rooms in the college. Fi'ee^h dis- 
coveries of importance were soon made. In a nook irt the 
laboratory a tea-chest was found which contained a man's back 
and ribs, and in between the ribs there was thrust a left thigh. 
These were covered over first with tan, and above that was a 
layer of mineral substances. Bloodstains were traced from the 
counter in the lecture-room to a traj)door communicating with 
the vault in which the first remains had been found. A pair of 
black ribbed trousers with the name of Professor Webster written 
upon them, a pair of slippers and a saw belonging to him, upon 
each of which there weie marks of blood, were also detected ; 
and the soles of the slippers bore the appearance of having been 
used in treading down tan. But the most important discovery 
of all was a set of artificial teeth. When Professor Webster was 
put upon his trial the prosecution called as one of their principal 
witnesses an American dentist, who deposed that he had been 
consulted by Dr. Parkman professionally, and that the deceased 
gentleman's mouth had a peculiar deformity which forcibly 
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attracted his attention. He then produced the model from which 
the set of teeth made for Dr. Parkman had been prepared, and 
the teeth found in Dr. Webster's laboratory fitted them to 
the smallest and most unusual points of peculiarity. The fact 
that Professor Webster had in his possession the securities for his 
debt without being able to ahow that it had been discharged, 
made the case for the prosecution circumstantially complete. 
The jury which tried him brought in a verdict of guilty after ten 
minutes' deliberation, and he was sentenced to death. By an 
extraordinaiy procrastination on the part of the Government, 
five months were allowed to elapse between the conviction and 
the execution of the criminal — a phenomenon which may yet be 
witnessed in England when a Court of Criminal Appeal is estab- 
lished. Like all scoundrels of his class, Pr(]fos8or Webster spent 
the greater part of his days of grace in a pitiable attempt at once 
to prepare for the next world and to clear his reputation in the 
eyes of society. He admitted that he had killed Dr. Parkman, 
but alleged that he had done so in a fit of passion provoked by 
the taunts of the deceased. The American Executive declined, 
however, to accept this specious excuse or to stay the arm of 
justice. Dr. Webster was duly executed, and no doubt can 
remain in the mind of any reasonable man who studies the facts 
of the case that ho murdered Dr. Parkman with the express pur- 
pose of gaining possession of the evidences of his indebtedness 
without discharging it. — Law Journal {London.') 



RESPONSIBILITIES OF RAILWAY COMPANIES, 

Damage was done in transit to a consignment of goods sent 
by plain tifls from London to Manchester on the line of the (rreat 
Northern liailway (defendants). The plaintifi' sued in the 
Manchester County Court to recover this damage. The goods 
in question, however, were electrical fittings in china and 
porcelain, which were packed in four cases, and, it transpired, 
wei*e described as hardware and sent at the company's risk. 
The company maintained that the packing was insufficient, and 
that the goods were wrongly described for the pui'pose of secur- 
ing to the plaintiff a cheap rate of carriage. The judge appar- 
ently took this view, and non-suited the plaintiff {Connelly v. The 
Great Northern Railway Company). He pointed out that the 
company's servants would not handle with the same care 
goods which they understood to be hardware as they would a 
case of china. 
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In a case before the Liverpool County C^urt the plain tift^'s cart 
with a load of straw wat> passin<|; over a bridge when the defend- 
ants' locomotive underneath emitted a number of sparks, with 
the result that the straw blazed up, and so rapid was the destruc- 
tion of the straw and cart that the hoives were barely saved. 
Counsel for the plaintiff referred to the liability of i-ailway 
companies in such cases, saying a company was bound to con- 
struct its locomotives with all appliances known to science for 
the pm-pose of preventing the emission of sparks. If this were 
done a pUintiff had to establish negligence on the part of the 
driver or stoker, lie urged that in this case the great qaantily 
of sparks emitted was in itself evidence of negligence. Counsel 
for the defence submitted that, unless the plaintiff could satisfy 
a jury that there was negligence on the part of the company's 
servants, the mere fact of sparks being emitted and setting fire 
to the straw in question would not establish the liability of the 
company. The best-constructed engines emitted s)>ark8 occasion- 
ally, and when this was not due to carelessness there was no 
liabihty at law. His Honour endorsed the views of the defend- 
ants' counsel that, the construction of the engine not having 
been questioned, there was no liability on the part of the defend- 
ants, unless the plaintiff could show there had been carelessness 
in working the engine. The jury, however, found for the 
plaintiffs for the full amount claimed. — (^Rinuner v. The London 
and North- Western Bailway Company), 



PROCEEDINGS IN APPEAL.— MONTREAL, 

Tuesday, November 16, 1892. 

Ouellette dc Corporation de Lachine. — Heard — C.A.V. 
Desrosiers dh Cam/eron. — Settled out of Court. 

Wednesday, November 16. 

Burlanddh Crilly, — Heard. — C.A.V. 

Thursday f November 17. 

Smith de Davis. — Heard — C.A.V. 
Filiatrault dh Goldie, — Heard. — C.A.V. 
Mitchell d^ Trenholme.—HeAvd.—C.AN, 

Friday, November 18. 

/{ough (i^ E. T. Bank (Two cases). — Part heard. 

Saturday, November 19. 

Rough tl> E. T, Bank, — Hearing closed. — C-.A.V. 
L('i(tng if* Firh', — Part heard. 

Monday. November 21. 

Letany rf; Piche, — Hearing closed. — C.A.V. 
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Tuesday^ November 22. 

Lafond <i? Corporation de la paroisse de St, George de Henryoille. 
(Two cases). — Heard. — C.A. v. 

Pepin dk Touchette, — Part heard. 

Wednesday y November 23. 

Pepin & Touchette. — Hearing closed. — C.A.V. 
Pepin cf? Chamberland, — Heard. — C.A.V. 

Thursday. November 24. 

AieCarthy <S: Renouf. — Part heaixl. 

Friday, November 25. 

Belair & Filiatrault, — Hors de cour. 
McCarthy <k Renouf, — Hearing continued. 

Saturday, November 26. 

Campbell iSc Biendeau, — Judgment of Circuit Court, Terrebonne, 
May 16, 1891, confirmed. 

Fogarty & Fogarty. — Judgment of Superior Court, Montreal, 
Gill, J., Nov. 3, 1890, confirmed. 

St. Lawrence Sugar Refining Co. ds Ives. — Appeal from judgment 
of Superior Court, Montreal, Loranger, J., May 12, 1890. Judg- 
ment reformed and reduced to $700, with costs in favor of respon- 
dent in Court below ; costs of appeal against respondent. 

JLegault dit Deslauriers & Boileau. — Judgment of Superior 
Cooi't, Montreal, Pagnuelo, J., March 20, 1891, confirmed. 

Auger & Comellier, — Judgment of Court of Beview, Montreal, 
May 30, 1891, confirmed. 

Molleur da Vtlle de St. Jean. — ^Judgment of Superior Court, 
Ibei-ville, Chagnon, J., Feb. 20, 1892, confirmed. 

Bury & Murphy. — Judgment of Superior Court, Montreal, 
Wurtele, J., Sept. 8, 1890, confirmed. 

JDoutre & Bourbonnais. — Judgment of Superior Court, Beauhar- 
nois, Belanger, J., April 7, 1891, confirmed. 

Montreal Watch Case Co. & Bonneau. — Judgment of Superior 
Court, Montreal, Loranger, J., May 20, 1890, confirmed. 

Appeals declared abandoned : — Lockerby & McCattVey ; Mooney 
& Sicotte ; Poulin & Fatt ; Holland & Laframboise. 

McCarthy & Renouf. — Hearing closed. — C.A.V. 

The Court adjourned to Dec. 23. 



INSOLVENT NOTICES. 

Quebec Ofiicial Gazette, Nov. 19 <fi 26. 
Judicial Abandonments. 
Bbrnard, Jos. S., Cap St. Ignace, Nov. 19. 

Dbschesne, Anna, doing business an Bellay & Co., Fraserville, 
Nov. 10. 
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HsBSRT) Calixte, St. Clothilde do Horton, Nov. 11. 

Thompson, Wm. et al., doing business as *'The St. Timoibee 
Man afactaring Company/' Montreal, Nov. 16. 

Upton Shoe Company, Upton, Nov. 16. 

Curators Appointed. 

A&CHAMBAULT, Narcisse, druggist, Montreal. — C. Desmarteau, 
Montreal, curator, Nov. 11. 

Brassard, Louis Jean Bte. — E. A. Pich^, Drummondville, 
curator, Nov. 16. 

FoRTiN, Louis, Ste. Cunegonde. — T. Gauthier, Montreal, 
curator, Nov 11. 

HsBERT, Calixte, St. Clothilde de Horton. — A. Queenel, Artha- 
baskaville, curator, Nov. 24. 

PoNTBRiAND, Augustin, St. Guillaume. — C. Desmartean, 
Montreal, curator, Nov. 2. 

Savard, George. — G. Darveau, Quebec, curator, Nov. 15. 

TisDALB, Dame Kmma, St. John's. — C. Desmarteau, Montreal, 
curator, Nov. 11. 

GENERAL NOTES, 

Trial by Jury in India. — ^Tbere can be no doubt that the 
jury system works very badly in India generally, and is almost 
valueless except as a great factor in educating the masses. In 
a i*ecent case at Benares a man was tried, by the sessions jndge, 
on a charge of committing a brutal outrage on his sister-in-law, 
aged eight yeai-s. Pour out of five jurymen returned a verdict 
of '' not guilty/' but the judge refused to accept it, and referred 
the case to the High Court, who said : " We have read the 
evidence in this case and the judge's charge. The judge correctly 
drew the attention of the jury to the material facts and to the 
law, and having regaixi to the man's own statement, and to 
uncontradicted evidence for the pi'oseoution, and to the accused's 
conduct, we fail to understand how any one of these four jury 
men, having regard to his oath, could have retui*ned a verdict of 
'' not guilty." If jurymen, in cases so clear as this was, will not 
do their duty, it may be necessary, for the protection of the 
public at large and for repression of crimes now tried by juries. 
Hcriously to consider the fitness of the jury svstem for certain 
parts of the country. In our opinion the guilt of the prisoner 
was not, on the evidence, open to any doubt whatsoever; and the 
only explanation of the finding of those four juiymen was a 
wilful determination on their part not to do their duty. The 
judge rightly refused to accept that verdict ; we set it aside, and 
convict and sentence the prisoner, under section 376 of the 
Indian Penal Code, to be rigorously imprisoned for seven years." 
— Indian Jurist. 
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CURRENT TOPICS AND CASES. 

An important contribution to the jurisprudence on the 
subject of gaming transactions was made by Mr. Justice 
Doherty, in the Superior Court, Montreal, in deciding 
the case of Perodeau v. Jackson, on the 10th December, 
1892. It appeared that the plaintiff had deposited a sum 
of money in the hands of defendants, his brokers, as 
margin for speculative stock transactions which, admit- 
tedly, were mere jeux de bourse. After the transactions 
were completed a certain sum remained in the hands of 
the brokers, and this was the amount claimed by the 
plaintiff: The Court held that an action lay for the re- 
covery of the balance, which appeared by an account 
rendered by the brokers, after deduction of all losses in- 
curred in the transactions. The Court treated the deposit 
of margin as a pledge, and held that the illicit nature of 
the debt to secure which a pledge is given, is not a 
ground which the pledgee can invoke as entitling him 
to retain the pledge, — more especially where the pledge 
is given, as in the present case, to secure merely an even- 
tual indebtedness, which, whether licit or illicit, has 
never existed, the event on which it was to come into 
existence not having occurred. 



In Adams v. Boucher, the Court of Beview, Montreal, 
Nov. 80, 1892, decided an interesting point as to the 
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jarisdiction of the Circuit Oourt. It was held, on contes- 
tation of declaration of a garnishee, in a case before the 
Qircuit Court, that that Court has jurisdiction to pro- 
nounce upon the validity of a deed invoked by the gar- 
nishee to prove title to goods in his hands, though the 
consideration mentioned in the deed exceed $200. 



In Tumbull v. Travellers' Insurance Cb., Oourt of Review, 
Montreal, Nov. 30, 1892, Mr. Justice Doherty, delivering 
the judgment of the Court, decided an important point 
as to non-suits in our practice. It was held that the 
judge presiding at a jury trial has no power to non-suit 
a plaintiff save in the two cases provided for by Articles 
894 and 395, C- C. P., that is, either where the plaintiff 
does not appear at the time and place fixed for the trial, 
or where, having so appeared, he, at any time during the 
trial and before verdict, withdraws from Court and aban- 
dons his suit, — the effect of such non-suit being in either 
case to dismiss the plaintiff's action, but permit his 
beginning anew. Any variation of these rules which 
may exist in modern English practice cannot affect our 
procedure which is based upon the system as it existed in 
England at the time of its introduction into this country. 



The office of Chief Justice of the Supreme Oourt of 
Canada, vacated by the death of the late Chief Justice 
Bitchie, has been filled by the appointment, on the 13th 
imtant, of Mr. Justice Strong, a puisne judge of the 
Court. Mr. Justice Strong has been a member of the 
Court since it was constituted, and was, at the time of 
appointment, the senior justice. Mr. Justice Strong's place, 
at date of writing, has not been filled. 



Mr. T. 0. deLorimier, Q.C., is the third of the elder 
members of the Montreal Bar who have passed away 
within a brief period. Mr. deLorimier, who was in his 
fifty-sixth year, was admitted in 1861, and priK^tised for 
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many years with his brother, now Mr. Justice deLorimier. 
The firm enjoyed a very extensive practice, and the de- 
ceased, who was deservedly very popular, will be greatly 
missed by his professional brethren. 



SUPREME COURT OP CANADA. 

Ottawa, Nov. 3, 1892. 
Quebec.] 

CouTUES V. Bouchard. 

Supreme dk Exchequer Churts amending Act, 1891 — 54-55 Vic, ch, 
25, 8. 3 — Appeal from Court of Reviews-Case standing over for 
judgment — Amount necessary for right of appeal — Arts. 1178 dh 
Ills (a) C 0. P. 

The actioD in this cause was for $2,006, and the case was argned 
and taken en dilibere by the Superior Court sitting in review on 
the 30th September, 1891, the day on whioh the Act 54-55 Vic, 
ch. 25, s. 3, giving a right of appeal fVom the Superior Court in 
Review, to the Supreme Court of Canada, was sanctioned, and 
the judgment appealed from was rendered a month later. On 
appeal to the Supreme Court of Canada, 

Seld, Per Strong, Fournier and Taschereau, JJ., that the re- 
spondent's right could not be prejudiced by the delay of the 
Court, and under the raling of Hurtubise v. Desmarteau (19 Can. 
S. C. R. 562), the case was not appealable. 

Per Gwynne and Patterson, JJ. That the case did not come 

within the words of sec. 3, ch. 25, 54-55 Yic, inasmuch as the 

judgment, being for less than £500 sterling, was not a judgment 

from which the appellant had a right of appeal to the Privy 

Council in England. Arts. 1178, HIS (a) C. C. P. 

Appeal quashed with costs. 
T. C. Casgrain, Q.C, for motion. 

Pelletier, contra. 

Ottawa, Oct. 10, 1892. 
Quebec] 

O'Shaugnsssy v. Ball. 



36 Vic, ch. 81 (P. Q.) — Booms — Proprietary rights — Replevin — 

(^Revendication) — Estoppel by conduct 

O'S., claiming to be the legal depositary, andT. HcC, claiming 
to be the usufructuary, of certain booms, chains and anchors in 
the Nicolet River, und^r 36 Yic,, ch. 81, and which G« B., being 
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in posaesBioQ of the Bame for Beveral years under certain deeds 
and agreementfl from T. McC, had stored in ashed for the .winter, 
brought an action en revendication to replevy the same, and for 
$5,000 damages. 

Held, affirming the judgment of the Court below, that 0*S. and 
T. MoC. were not entitled to the possession as alleged, and that 
they were precluded by their conduct and acquiescence from dis- 
turbing G. fi.'s possession. See Ball v. McCaffrey, (20 Can. S. 
C. R. 317). 

Appeal dismissed with costs. 

Solicitor for appellants : M, Hanan, 
Solicitor for respondent ; P. N. Martel, 



Ottawa, Oct. 10, 1892. 
Quebec] 

Baptist v. Baptist. 

Appeal — Final judgment — Action en reprise dHnstance — Art. 439, C. 
G. P.—E. S. C, ch. 135, sees. 2, 24 dh 28. 

In an action brought to set aside a deed of assignment the 
plaintiff died before the case was ready for judgment, and the 
respondent having petitioned to be allowed to continue the suit 
as legatee of the plaintiff under a will dated the 17th November, 
1869, the appellant contested the continuance on the ground 
that this will had been revoked by a later will, dated 17th 
January, 1885. The respondent replied that this last will was 
null and void, and upon that issue the Court of Queen's Bench 
for Lower Canada (Appeal side), reversing the judgment of the 
Superior Court, declared null and void the will of 17th January, 
1885, and held the continuance of the original suit by respondent 
to be admitted. On appeal to the Supreme Court the respondent 
moved to quash the appeal on the ground that the judgment ap- 
pealed from was an interlocutory judgment, and it was 

Meld, that the judgment was res judicata between the parties, 
and final on the petition fur continuance of that suit, and there- 
fore appealable to this Court. E. «. C, ch. 135, sees. 2 and 28. 
Shaw V. St. Louis (8 Can. S. C. R 385) followed. 

Motion refused with costs. 
Lafleur for motion. 
Stuart, Q.Cy contra. 
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Ottawa, Oct 10, 1892. 
Qaebec] 

Paradis v. Boss^. 

Costs of proceedings before Exchequer dk Supreme Courts of Canada — 
Solicitor and client — Quantum meruit — Parol evidence — Art. 
3697, R S. Q. 

In proceediDgs before the Exchequer and Supreme Courts, 
there being no tariff as between attorney and client, an attorney 
has the right to establish the quantum meruit of his services by 
oral evidence in an action for his costs. 

Appeal dismissed with costs. 

Mr. Belcourt and Mr. Mackay for appellant. 
Mr. Gasgrain, Q.C, for respondent. 



Ottawa, Oct. 10, 1892. 
Quebec] 

Emxrald Phosphate Co. v. Anglo-Continental Guano Works. 

AKning lands — Bomage — Injunction — Appeal — Jurisdiction — 

B. S, (7., ch. 9. 

In case of a dispute between adjoining proprietors of mining 
lands, where an encroachment is complained of and it appeal's 
that the limits of the respective properties have not been legally 
determined by a bomage, the Court of Queen's Bench (Appeal 
side) held that an injunction would not lie to prevent the alleged 
encroachment, the proper remedy being an action en bomage - 
(M. L. R, 7 Q. B. 196). 
On appeal to the Supreme Court of Canada : — 
'Held^ that as the matter in controveray did not put in issue 
any title to land where the rights in futui*e might be bound, the 
case was not appealable. B. S. C, ch. 139, sec. 29 (6). 

Appeal quashed with costs. 

Lajiamme^ Q.Cy and Cross for the appellant. 
McCarthy, Q.C, and Foran for the respondent. 



Ottawa, Oct. 6, 1892. 
Quebec] 

Trehblat v. Bernier. 

Notarial Code—R. S. Q,, Art 3S1 1— Board of Notaries^ 
Disciplinary powers — Prohibition, 

When a charge derogatory to the honour of the profession of 
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notary is made against a notary under the provisions ot the 
Notarial Code, R. 8. Q., Art. 3871, which amounta to a crime or 
felony, the Board of Notaries has jurisdiction to investigate it 
without waiting for the sentence of a Ck>urt of criminal juris- 
diction. 

Appeal dismissed with costs. 

Bekcurtj Q.C, for the appellant, 

FYemont and Languedoc for the respondenis. 



Ottawa, Nov. 2, 1892. 
Quebec] 

Thx Biohslixu Election Case. 

Election petition — Status of petitioner — Preliminary <^jectionr^Lists 
of voters — Dominion Elections Act, E. 8. C, cA. 8, sees. 30 (6), 
31, 33, 41, 54, 58 dh 65— The Electoral Franchise Act—R. S. 
(7., ch. 5, sec. 32. 

Held, affirming the decision of Gill, J., Where the petitioner's 
status in an election petition is objected to by preliminary objec- 
tion, the evidence of his being entitled to petition against the 
return of the respondent being susceptible of easy proof by the 
production of the voters' list actually used, or a copy thereof cer- 
tified by the clerk in Chancery, (R S. C, ch. 8, sees. 41, 58 k 65, 
B. S. C, ch. 5, sec. 52,) the production at the enquite of a copy 
certified by the revising officer of the list of voters upon which 
his name appears, but which has not been compared with the 
voters' list actually used at said election, is insufficient proof. 
Gwynne and Patterson, JJ., dissenting. 

Appeal dismissed with costs. 

Morgan dh Gemmill for appellant. 
Belcourt dh Plamondon for respondent. 



Ottawa, Oct. 10, 1892. 
Nova Scotia.] 

British Aherioa Assurance Go. v. Law. 

Marine Insurance — Insurable interest — Insurance on advances- 
Construction of policy. 

A policy of marine insurance on the barque Liuie Perry was 
issued by the British American Assurance Company to W. L.& 
Co., managing owners of the vessel. The first part of the policy 
read as follows : " L. & Co. on account of owners, loss if any, 
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payable to L. & Co., do make insarance and canae to be insured, 
loBt or not lost, the sam of $2,000, on 'advances upon the body, 
tackle, etc. The policy was on a printed form, but the words 
*' on advances " were inserted in writing. The remainder of the 
instrument was applicable to insurance on a ship only. 

To an action on this policy the defence was that it only insured 
advances by the owners, which were not a proper subject of in- 
surance, and the policy was, therefore, void. It was shown that 
L. & Co. had expended considerable money in repaira on the 
vessel. 

Seld^ affirming the judgment of the Supreme Court of Nova 
Scotia, that the rule ut res magis valeat quam pereat required the 
policy to be construed, if possible, so as to make it a valid instru- 
ment, and this could be done either by striking out the words 
" on advances" as mere surplusage, or treating them as being a 
mere immaterial reference to the inducement which led the 

owners to insure the ship. 

Appeal dismissed with costs. 
Senrj/y Q.C, for appellants. 

Borden, Q.G., for respondents. 



Ottawa, Oct 10, 1892. 
Nova Scotia.] 

Chandler Electric Co. v. Fuller. 

Negligence — Manufacture of electricity — DiscJuxrge of steam — 
* Damage to adjoining property. 

F. was owner of a warehouse in the City of Halifax, used for 
storing iron, and had occupied the same for some twenty years. 
In 1889 the Chandler Electric Company established a station for 
generating electricity on the adjoining premises. Attached to 
the engine used by the Company in said business was a con- 
denser which passed thix)ugh the floor of their premises and dis- 
charged into the dock below, at a distance of some twenty feet 
from said warehouse. In March, 1889, the warehouse was found 
to be full of steam, which fact was communicated to the officera 
of the Company, who stated that they could not understand how 
it could have been caused by their engine. The steam continued 
to enter the warehouse, injuring the iron therein, and in 1890 an 
action was commenced by F. against the Company for such dam- 
age. The Company contended, as a defence to the action, that 
they were using the latest and best improvements in machinery 
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for their bosinees, and that they operated the same in a proper 
manner and without negligence ; that the injury, if caused by 
their engine, was due to the defective state of the plaintiff's pre- 
mises ; and that they were acting in pursuance of statutory 
powers contained in their act of incorporation^ and were, there- 
fore, exempt from liability. At the trial, judgment was given 
against the Company, and on appeal to the full court the Judges 
were equally divided. 

Heldf affirming the judgment of the Supreme Court of Nova 
Scotia, that the act causing the injury violated the rule which 
does not permit a person, even on his own land, to do an act 
which, lawful in itself, yet necessarily causes injury to another, 
and, especially as the injury continued after notice to the Com- 
pany, the plaintiffs were entitled to recover damages therefor. 

Appeal dismissed with costs. 

F. H. Bell for the appellants. 

Newcombe for the respondents. 



Ottawa, Oct 10, 1892. 
Nova Scotia.] 

Crows v. Adahs. 

Sheriff— Action against — Trespass or trover for seizing goods-^utii- 
fication — Necessity to show jvtdgment — Title to goods — Married 
Woman's Property Act (5. 8. N. 8. bth Ser., c, 74). 

A sheriff having seized goods under execution against Donald 
A., the wife of the execution debtor brought an action against 
him for trespass by such seizure, alleging that the goods seized 
were her separate property under the Mamed Woman's Pi*o- 
perty Act (R. S. N. S. 5th Ser., c. 74), and claiming also that 
the execution was void as her husband's name was Daniel and 
not Donald. On the trial the sheriff, under his plea of justifica- 
tion, put in evidence the writ of execution but did not prove the 
judgment on which it issued. The jury iound that the plaintiff's 
right to the goods seized, whatever it was, was acquired from 
her husband after marriage, which would not make it her se- 
parate property under the act ; they also found that the husband 
was well known by Doth names of Daniel and Donald. The trial 
judge held that the plea of justification was not proved by the 
production of the execution, but that proof of the judgment was 
necessary, and he gave judgment for the plaintiff, which was 
affirmed by the full court. 

Held, reversing the judgment of the Supreme Court of Nova 
Scotia, that the action could not be maintained ; that a sheriff 
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saed in trespass or trover for taking or converting goods seized 
under execution can justify under the execution without show- 
ing the judgment ; Hannon v. McLean (3 Can. S. C. R 706) 
followed ; and that by the findings of the jury the goods seized 
must be considered to belong to the husband, which is a complete 

answer to the action. 

Appeal allowed with costs. 
Newcombe for the appellant. 

Borden^ Q.C, for the respondent. 

Ottawa, Oct. 10, 1892. 
Nova Scotia.] 

Smith v. McLian. 

Bill of Sale — Affidavit of bona fides — Adherence to statutory form — 
Description of deponent — B. S. N. 8, bth ser,, c, 94, ss. 4 db II. 

By R. S. N. S. 5th ser., c. 94, b. 4, every bill of sale executed 
in Nova Scotia must be accompanied by an affidavit by the 
grantor that it is given in good faith, etc., and, by sec. 11, such 
aflldavit shall be, as nearly as may be, in the form given in 
schedules to the act. The prescribed form begins as follows — 

"I. A. B. of. in the county of. (occupation) make 

oath and say.'' In an affidavit accompanying a bill of sale given 
under this act the occupation of the deponent was not stated. 

Jffeldy per Strong, Gwynne and Patteraon, JJ., that as the 
affidavit referred in terms to the bill of sale itself, in which the 
occupation of the grantor was mentioned, the statute was com- 
plied with and the instrument was valid. 

jPer Taschereau, J. — The onus was on the persons attacking 
the bill of sale to prove, by direct evidence, that the deponent 
had no occupation, which they had failed to do. 

The judgment of the Supreme Court of Nova Scotia was re- 
versed. 

Appeal allowed with costs. 

Whitman for the appellants. 

Silver for the respondent. 

Ottawa, Oct. 10, 1892. 
New Brunswi^.k.] 

Yaughan v. Eichabdson. 

Marine insurance — Charter party — Disbursements — Difference in 
freight — Guarantee of part owner — Consideration — Misrepresen- 
tation — Pleading — Evidence. 

Y., part owner and managing owner of the ship Eurydice, 
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chartered her to R. for a voyage f^om Savannah to Liverpool ; 
the charterer was to pay a lump Bum for freight, and Uie mflster 
to sign bills of ladini^ at any rate of freight without prejudice to 
the chai*ter party ; if the actual fi-eight exceeded the sum pay- 
able by the charter the master of the ship was to give bills for 
the difference to E., payable ten days after the arrival of the 
ship at Liverpool, and the disbursements were to be secured by 
similar bills. When the ship was loaded it was found that the 
differenoe in freight was in favour of B., and by arrangement 
with the son of Y., the managing owner, who held a ppwer of 
attorney to act as his agent, the master drew two bills of ex. 
change on the agents of the ship at Liverpool, one for the 
amount of the disbursements and the other for the difference 
in freight ; each in favour of R. and payable sixty days after 
sight. 

The bills were accepted by the agents but were not paid at 
maturity, and notice of dishonour was given to Y. who, on re- 
ceiving it, sent another of his sons to the solicitors who held the 
bills for collection. This son stated to the solicitors thattis 
father would like the matter to be held over until he could com- 
municate with the other owners, which was acceded to, and an 
agreement was drawn up, in the form of a letter to the solicitors, 
requesting them to delay proceedings on the bill for disbnrBe- 
ments until the ship arrived at St. John, N. B. (where Y. lived), 
and guaranteeing immediate payment on her arrival, of that bill 
with cost of protest, etc. ; and also of the bill for difference in 
freight. This agreement was taken to Y. who signed it, and it 
was returned to the solicitors. When the ship arrived Y. paid 
the draft for disbursements, bat refased to pay the other on the 
ground that he had supposed they were both for disbursements, 
and that the solicitoi*8 had so stated to his son when the agree- 
ment was prepared. An action was then brought against Y. on 
his guarantee to pay the draft for difference in freight, to wliich 
he pleaded that he had been induced to sign the same by fraud 
and misrepi*esentation. 

On the trial of the action it was proved that the son who acted 
for Y. at Savannah under a power of attorney had at first refased 
to sanction the drawing of the bill for difference in freight, but 
finally agreed to it on receiving a letter stating the circumstaacee 
and what the draft was for, which letter, as he stated in giving 
evidence, he had sent to Y., but it was not produced ; the son 
who had called upon the solicitors swore that they had told hii& 
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that both bills were for disbursements and had so stated to his 
father ; in this he was contradicted by Y. himself, who said in 
his evidence that his son had told him that the larger bill was 
for disbursements and the smaller for difference in freight. His 
counsel contended, on moving against the verdict in favour of B., 
that he was incapacitated by age and infirmity from giving 
reliable evidence. 

It was admitted by counsel for Y. that any misrepresentation 
made by the solicitors as to the nature of the drafts, was an 
innocent misrepresentation only, and not made with intent to 
deceive. A verdict was given for the plaintiff, which the full 
court sustained. 

Held^ affirming the judgment of the Supreme Court of New 
Brunswick (28 N. B. Bep. 364), that the vei*dict should stand ; 
that the defence of roisrapresentation set up at the trial was not 
open to the defendant under the plea of fraud, and should have 
been distinctly pleaded ; that no application to amend by adding 
such a plea having been made at the trial, it could not be enter- 
tained now, in view of the length of time the case had been in 
litigation and the delays that had taken place ; that even if the 
defence were available nothing could be gained by ordering a 
new trial, as no jury could help finding for the plaintiff under the 
evidence given by the defendant himself, which would have to be 
read to the jury, the defendant having died since the trial. 

Appeal dismissed with costs. 

Barker^ Q.C, and Palmer, Q,G,y for appellants. 

Hazen and Curry for respondents. 



Ottawa, Oct. 10, 1892. 
New Brunswick.] 

Buck v. Enowlton. 

Marine insitrance — Application to agent — Neglect to forward — 
Liability of agent for — Privity of contract — Negligence — 
Trover. 

B., wishing to insui'e his vessel, went to a firm of insurance 
brokers at St. John, N. B., to whom he gave an application for 
$800 insurance at 11 p. c. on a valuation of $2,500. The brokei*8 
sent the application by a clerk to K., the agent at St. John for 
an underwriter's company in Portland, Me., requesting a policy 
from his company. E. informed the clerk that he would not for- 
ward the application unless the valuation was put at $8,000, or 
the premium raised to 12 p. c. This was never acceded to by 
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the brokers, and two days after K. forwarded an application to 
his company putting the valuation at $3,000, and on the following 
day the vessel was burnt. The policy was sent to K., but re- 
called by telegram before it was delivered to B. or to the brokers, 
and was returned to the company. B. brought an action agunsl 
K. claiming damages for negligence in not forwarding the appli- 
cation in pi'oper time, with a count in trover for convexsion of 
the policy. 

JEkldy affirming the decision of the Supreme Coui*t of New 
Brunswick that as E. never forwarded, nor undertook to for- 
ward, the application signed by the brokers on B.*s behalf, he 
owed no duty to B., and could not be liable for any negligeoee. 

Held, further, that as the policy issued never ceased to be the 
property of the company, and was nothing more than an ei^crow m 
the hands of K., no action would lie against E. for its conversion. 

Appeal dismissed with costs. 

Palmer, Q,C., for appellants. 

McLeody Q.C,, for respondent. 



Ottawa, Oct. 10, 1892. 
Ontario.] 

MoDouGALL V. Cahxron. 

BlOKFORD V. CaHSRON. 

Solicitor — Action for costs — Set-off — Mutuality — Appeal — 

Jurisdiction. 

A firm of solicitors bi'ought an action against certain clieDtB 
on a bill of costs, to which action it was sought to set ofTa sum 
of money received by one of the solicitors from one of the cUentfi 
for special services. The taxing officer allowed the set-off, ^^ 
his decision was reversed on appeal. 

Held, affirming the judgment of the Court of Appeal for On- 
tario, that, assuming the Court had jurisdiction to entertain the 
appeal, which was doubtful, the client was not entitled to setoff, 
in an action by a firm, a sum paid to one of its membei'S* the 
debts not being mutual ; moreover, the money being paid to one 
of the solicitors for special services and not for services covered 
by the retainer to the firm, it could not be set off. 

Held, per Taschereau, J., that the appeal was not from a final 
judgment within the meaning of the Supreme Court Act 
there was no jurisdiction to entertain it. 

Appeal dismissed with costs. 

Bidden & Nesbitt for appellants. 

Ritchie, Q.C., for respondents. 
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Ottawa, Oct. 10, 1892. 
Ontario.] 

Western Assurance Co. v. Ontario Coal Co. 

Marine insurance — General average — Insurance on huH-^Abandan- 
ment — Attempt to save vessel and cargo — Expense incurred — 
LiahiUty of cargo to contribute — Average bond, 

A schooner loaded with coal was stranded in Humber Bay 
near Toronto, and abandoned. The hull was insured but not the 
cargo, and notice of abandonment was given to the underwriters 
who secured the services of an experienced wrecker and a wreck- 
ing expedition, and attempted to save the vessel. It was con- 
sidered advisable, and the best course in the interest of the 
owners of the cargo as well as the under writei*s, to attempt to 
save the vessel and cargo together. Owing to stress of weather 
operations could not be begun for some days after the expedition 
was ready, and when the wreckera got to work a portion of the 
coal was taken out and attempts made to save the vessel, but 
without success, and she had to be abandoned. Before any of 
the cargo was delivered the owners and the underwriters executed 
an average bond by which, after a recital of the loss of the 
schooner, they respectively bound themselves to pay the losses 
and expenses incurred according to their respective .shares in 
the vessel, her earnings as freight and her cargo, and that such 
losses and expenses should be stated and apportioned, in accord- 
ance with the established laws and usage of the province in 
similar cases, by a named adjuster. The adjuster apportioned 
the loss between the underwiiters as owners of the material 
saved and the owners of the cargo, making the amount due from 
the latter $2,314, and an action was bi'ought against them on the 
average bond to recover the same. The sum of $557 was paid 
into Court and liability beyond that amount was denied. 

JSeldy affirming the judgment of the Court of Appeal (19 Ont. 
App. E. 41) of the Queen's Bench Division (20 O. R. 295) and of 
Boyd, C. (19 O. R. 462), that the average bond only obliged 
the owners of the cargo to pay what should be legally due ac- 
cording to the law of general average; that the cargo and the 
vessel were never in that common peril which gives the right to 
claim for general average ; and that the sum paid into Court was 
sufficient to cover the cost which would have been incurred in 
saving the cargo by itself, and the underwriter were not entitled 

to recover more. 

Appeal dismissed with costs. 

Osier, Q.C., and Chrysler, Q,0., for appellants. 

Belcanere, Q-C, for respondents. 
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MAGISTRATE'S COUBT. 

MoNTRSAL, Dec. 5, 1892. 

Coram Champagni, J.M.C. 

Daoust v. Canadian Paoifio R Co. 

Raikoay Act, Sec. 194, 196 — Liability of Railway Company for 
neglect to maintain fences — Animal killed on track of another 
company. 

Held : — That where an animal gets on to the track of a railway 
company through defects in the railway fence, and thence sirays 
on to an adjoining railway, and is there killed by that company^s 
engines^ the first company is not liable. 

The plaintiff sued for the value of a horse which, he alleged, 
came upon the defendant's line of railway from the pasture in 
which it properly was, through a defective fence separating the 
defendant's line of railway from such pasture, and thence got 
upon the track of the Grand Trunk Bailway, which immediately 
adjoined the defendant's railway and was not separated from it 
by any fence, and was killed upon the track of the Grand Trunk 
fiailway. The defendants admitted the facts as alleged. 

N. Charbonneau for plaintiff: — 

The defendants are liable, inasmuch as the praximate cause of 
the accident was the defect in the fence, which the defendants 
were bound to maintain. If this fence had been in proper orden 
the accident would not have happened. 

H. Abbott, Q,C,, for defendants : — 

The obligation of the Railway Company to fence its line is 
statutoiy, and their liability upon a breach of that obligation is 
limited by the statute. By sec. 194, if the company neglects 
to maintain proper fences, it is liable only for damages caused to 
animals by any of the company's engines or trains, and is conse- 
quently not liable for damage caused by the trains or engines ol 
another company. The common law obligation to fence, under 
Art. 505, C. C, has been extended and enlarged by statute in the 
case of railway companies, compelling them to fence their whole 
line at their own expense, and their liability for the non-fulfil- 
ment of the obligation mrst consequently be limited to that ex- 
pressed in the statute. As to the non existence of the fence be- 
tween the two railway lines, the obligation by the statute would 
be upon each of the companies to fence as against the other, as 
the statute evidently intended the fencing to be for the purpose 
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of preventing animals from getting on the railway; so that in 
this case, the obligation would be upon the Grand Trunk Rail- 
'way to 'maintain a sufficient fence to have prevented the horse 
from getting on to its railway. In any event, there is no liability 
shown upon the defendants. 

Mc Alpine v. G, T. E. Co., U. C. Q. B. at pp. 449-50. 

JDaniels v. G, T. E. Co., 11 Ont. A. B., 471. 

Burton v. N. E. Ey. Co., L. E. 3 Q. B., 549. 

Faucher v. 0. <fc Q. Ey. Co., 11 L. K, 75. 

Champagne, J. : — 

*' Consid^rant que par la loi la d^fenderesse est tonue de faireet 
d'entretenir toute la cl6ture de chaque cdt^ de son chemin de 
fer ; 

" Consid^rant qu'4 d^faut de faire et d'entretenir cette cldture en 
bon ordre la d^fenderesse est responsable des dom mages occasion- 
n^s par le fait que des animaux seraient tu^s sur sa voie par ses 
propres engins; 

'* Consid^rant que dans le cas actuel il est admis que le poulain 
da deniandenr a ^t^ tu^ sur la voie du Grand Tronc par les engins 
de ce dernier, la d^fenderesse ne pent ^tre tenue responsable ; d^ 
boute Taction du demandeur avec d^pens." 

Nap. Charbonneau for plaintiff. 

F. E. Meredith for defendant*^. 



INSOLVENT NOTICES. 
Quebec Official Gazette, Bee. 3 <i^ 10. 

Judicial Abandonments, 

Bbaulne, Jacques, hotel-keeper, Montreal, Dec. 5. 
BissoN, L. W., cigar-dealer, Montreal, Dec. 3. 
Bourassa, Philippe B., Hadlow Cove, Nov. 25. 
Giou:feaE, Joseph Hector, grocer, Montreal, Dec. 2. 
GiNGiLAs, Charles E., Quebec, Nov. 29. 

Curators Appointed. 

Bernard, Jos. S., Cap St. Ignace. — A. Toussain, Qaebec, cu- 
rator, Dec. 2. 

Bourassa, P. E., Hadlow Cove. — ^H. A. Bedai*d, Quebec, cu- 
rator, Dec. 5. 

Chisholm, Alexander, produce merchant, Montreal. — Biddeli 
k Common, Montreal, curators, Nov. 25. 

Daoenais, Am^d^e, Ste. Cun^gonde. — Kent k Turcotte, Mon- 
treal, joint curator, Dec. 5. 

Miles, Gabriel, Grand Pabos. — H. A. Bedard, Quebec, curator, 
Nov. 30. 



\ 
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Rot, Alfred, Thetford Mines. — H. A. Bedard, Qaebec, curator, 
Sept. 2. 

Upton Shoi Co., Upton. — ^J. O. Dion, St Hyacinthe, curator, 
Dec. 3. 



GENERAL NOTES. 

Handouffbd Prisoners in the Streets. — The Home Secre- 
tary, in reply to an objection to prisoners being conveyed through 
the streets of Woolwich handcuffed, has written to the Woolwich 
Local Board of Health stating that orders have been issued that 
no prisoners other than tho:se accused of serious crimes or likely 
to be violent, are in future to be handcuffed. The letter also 
states that the police have power to engage cabs when necessary. 

Is IT Larceny ? — Is it a crime to steal electricity ? Indeed, is 
that imponderable and elusive agent a commodity, and as such 
can it be stolen ? These questions have been raised in a court in 
St Louis, but the answer returned is not satisfactory. A man 
was charged with tapping a wire of an electric light company in 
oi*der to get illumination free. The gi-and jury was in duubt as 
to whether he had been guilty of fraud, and, according to the 
reports, the judge failed to see that it was a case of petit larceny ; 
confc«equently the man went free. It behooves the electric light 
companies to look into this matter. This is said to be the first 
case of the kind, but it is not likely to be the last The rights of 
the manufacturei-s of electricity will no doubt soon be fully 
established, and purloinera of the fluid will have to accept the 
natural consequences of their actions. — N. Y. Tribune, 

Privilege From Arrest. — Mr. Justice Collins sat in the 
Queen's Bench Division, on October 25, for the purpose of trying 
cases, without having the assistance of a jury. One of the cases 
so disposed of was an action for damages for ti*espass and illegal 
distress, and in it the plaintiff himself gave evidence. Almost 
immediately after he had left the Court, and whilst he was in 
the immediate precincts of it, he was arrested by a policeman 
upon a magistrates' warrant, issued in consequence of the non- 
payment of parochial rates. Mr. Watt, later in the day, applied 
to his loi*dship for an order that the plaintiff should be released 
from custody. The learned counsel said that the rule was that 
a saitor or witness was protected from arrest whilst going to or 
returning from the Court, unless the arrest should be for a cri- 
minal offence, or by way of punishment. In the case in question 
there was no criminal offence, nor was the arrest to be by way of 
punishment, becaase the defaulter would at any time be released 
upon payment of the amount due. — ^Mr. Justice Collins thought 
that the warrant was simply a process to enforce payment of the 
rate, and that the witness was privileged from arrest. He there- 
fore ordei^ed the policeman to release his prisoner. This order 
was at once obeyed, and the plaintiff was set at liberty. 
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